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Association Activities 


THE HONORABLE AUGUSTUS N. HAND will be the 
guest of honor at this year’s Annual Twelfth 
. Night Party, it has recently been announced by 
' Boris Kostelanetz, Chairman of the Committee 
on Entertainment. Judge Hand will be feted in 
word and song by members of the Bench and 
Bar, with a helping hand from outstanding 
professional entertainers. 

The Annual Twelfth Night Party has become the occasion for 
paying tribute to honored members of the Association, the two 
most recent being Harrison Tweed and The Honorable James 
Garrett Wallace. The guests of honor have themselves made sub- 
stantial contributions to these evenings of mirth and music, and 
since this year’s guest is one of the leading American folk singers 
of the Second Circuit, it is expected that the standard of con- 
tribution will continue to attain new heights. 

The Annual Twelfth Night Party will take place on January 6, 
1954, at the House of the Association. Refreshments will be 
served starting from 8:15 P.M. and the program will begin at 
g:00 P.M. Members of the Association are encouraged to bring 
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guests and spouses. Tickets at $2.50 per person may be obtained 
by writing Sidney B. Hill, Librarian. 


°@o 


‘THE YOUNG LAWYERS COMMITTEE, of which John Roberts Miller 
is Chairman, has announced that seventeen law schools will be 
represented in the Final Rounds of the National Moot Court 
Competition, to be held at the House of the Association on De- 
cember 17 and 18. These law schools were the winners in the 
Regional Rounds of arguments conducted during November in 
Boston, Ithaca, New York City, Philadelphia, Washington, At- 
lanta, Detroit, Chicago, St. Louis, Salt Lake City, Austin, Texas, 
and Stanford, California. The court hearing the final argument 
on Friday evening, December 18, will be presided over by The 
Honorable Tom C. Clark, Associate Justice of the United States 
Supreme Court. The prizes being contended for in the national 
competition include the John C. Knox Award, the Harrison 
Tweed Bowl and the William J. Donovan Prize. 


e@o 


‘THE HONORABLE LUIS ANTONIO EGUIGUREN, Chief Justice of Peru, 
was entertained at a luncheon at the House of the Association on 
November 10. Chief Justice Eguiguren is travelling in this coun- 
try as a guest of the Department of State. ‘The Chief Justice was 
formerly Mayor of Lima, President of the Constitutional As- 
sembly, and was elected President of Peru but did not take office. 
On the day following the luncheon, the Chief Justice was 
awarded an honorary degree by Columbia University. 


o@o 


AT THE OCTOBER Stated Meeting, a resolution was adopted which 
directed the President of the Association to inquire of candidates 
for the mayoralty, whether they would pledge themselves to re- 
appoint judges who have served satisfactorily and honorably, 
without regard to their political affiliations or considerations of 
expediency, and also whether the candidates would pledge them- 
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selves to submit the names of prospective appointees to the Asso- 
ciation and to the appropriate county bar associations, in every 
instance prior to appointment and in sufficient time to allow a 
thorough examination into the candidate’s qualifications. 

In response to letters from the President, the three candidates, 
Robert F. Wagner, Jr., Harold Riegelman and Rudolph Halley 
replied in the affirmative. 

e@o 


A NUMBER of friends of Mr. John W. Davis have made contribu- 
tions to the Association of the Bar of the City of New York Fund, 
Inc. to enable the Fund to commission a portrait bust of Mr. 
Davis by Mrs. Eleanor Platt. Mrs. Platt is the sculptress of the 
fine bust of Colonel Henry L. Stimson, owned by the Association, 
the bust of Judge Learned Hand in the Harvard Law School and 
the portrait of Justice Brandeis commissioned by the United 
States Supreme Court. 
o@o 


THE FIFTH in the current series of Lectures to the Laity, spon- 
sored by The New York Academy of Medicine will be given by 
Presiding Justice David W. Peck on January 27. Justice Peck’s 
topic will be “Where Law and Medicine Meet.” The Laity Lec- 
tures, which are given each year at the Academy, are designed 
to bring about a better knowledge and appreciation of significant 
developments in medicine. The lectures are open to the public 
and admission is free. 
e@o 


THE PRESIDENT of the Association has been appointed by Dean 
William C. Warren of the Columbia Law School to serve on a 
committee which will administer a grant of $50,000, made to 
Columbia University by Dr. Edwin H. Armstrong, to finance a 
study of the procedures used by courts and administrative bodies 
in deciding complex scientific questions. Other members of the 
committee are Dean Warren, former Dean Young B. Smith, and 
Dr. Carl T. Compton, former president of the Massachusetts In- 
stitute of Technology. John G. Palfrey, former member of the 
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legal staff of the Atomic Energy Commission, will be in charge of 
research. 
°@o0 

THE COLUMBIA UNIVERSITY Bicentennial Conference for Lawyers 
and Judges to be held at the House of the Association January 
15-16, 1954, will consider the conflict between man’s right to 
knowledge and the security of the community. The President of 
the Association will preside and the meetings will be open to the 
public. 

Outstanding persons will attend to discuss the experience of 
the communities with which they are familiar. The religious 
panel is composed of Dr. Robert Gordis of the Jewish Theologi- 
cal Seminary of America; the Very Reverend Dr. F. J. Connell, 
C.SS.R., Dean of the Faculty of Theology of the Catholic Univer- 
sity of America; Dr. Saba Habachy of Egypt; and Professor 
Robert T. Handy of Union Theological Seminary. 

The nations-states experience will be considered by Sir Hartley 
Shawcross, former Attorney General of Great Britain; Mr. Jus- 
tice Ivan C. Rand of the Supreme Court of Canada; Dr. Hu Shih, 
President in Exile of the Peking University and former Chinese 
Ambassador to the United States; Sir Benegal Rau, Associate 
Justice of the International Court of Justice; Professor Angelo 
Piero Sereni of the University of Ferrara, Italy; Professor Georges 
Vedel of the University of Paris, and by an expert yet to be named 
by the Swiss Government. The experience of the U.S.S.R. and of 
Spain will be discussed by Professor Harold J. Berman, author of 
Justice in Russia and Professor of Law at Harvard University; 
and by Professor Jesus de Galindez of Columbia University. 

The panel of experts to evaluate the experience will include 
Clifford P. Case, President of the Fund for the Republic, Inc.; 
Whitney North Seymour, Chairman of the American Bar Asso- 
ciation’s Committee on Individual Rights as Affected by Na- 
tional Security; Rex Stout, President of the Authors’ League of 
America; Dr. Arthur Goodhart, Master of University College, 
Oxford; Dr. Boris Mirkine-Guetzevitch, Dean of the Faculty of 
Law of the French University of New York; and Professor Isidore 
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Kisch, Director of the Netherlands Institute of Comparative Law 
in Amsterdam. 

Dean William C. Warren of the Columbia University Law 
School will open the conference. The Columbia Law Review will 
subsequently publish the papers in a special Bicentennial issue. 

In addition to the Association, the other sponsoring organiza- 
tions are: Columbia University, the American Foreign Law As- 
sociation, and the Fund for the Republic. Sessions will begin at 
9-30 a.m. on Friday, January 15. 


e@o 


THE SPECIAL COMMITTEE on the Study of the Administration of 
Laws Relating to the Family, Allen T. Klots, Chairman, held a 
public hearing at the House of the Association in November. 
The subjects discussed at the hearing included the procedures 
now available in the courts for the handling of such matters as 
juvenile delinquency, custody and adoption of children, matri- 
monial proceedings, disorderly behavior within the family, illegi- 
timate children, family support, and the organization of the 
courts with jurisdiction over these matters. 


°0@o 


THE COMMITTEE on Medical Jurisprudence, Julius Isaacs, Chair- 
man, will continue to work through sub-committees assigned to 
the following fields of inquiry: mandatory blood tests; redefini- 
tion of insanity; the Metcalf-Hatch Act; the code of uniform 
practice governing the use of hospital records; rehabilitation of © 
alcoholics; release of inmates from mental institutions; and the 
exemption from tort liability of charitable hospitals. 


°e@o 


A NUMBER Of friends of the late Mr. Justice Bernard L. Shientag 
have made contributions for the establishment of a Memorial 
Fund in his honor. After canvassing Judge Shientag’s family and 
some of his close friends, it was decided that the most fitting 
memorial would be a Scholarship Fund for the Columbia Law 
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School. Justice Shientag often expressed his debt to Columbia for 
his own legal education with scholarship aid, and during the last 
20 years of his life the School was one of his principal outside in- 
terests. Among the lawyers joining in this tribute to the memory 
of Judge Shientag are Bruce Bromley, John T. Cahill, Ralph M. 
Carson, Walter D. Fletcher, George Frankenthaler, Logan Ful- 
rath, Joseph M. Hartfield, John G. Jackson, Isidor J. Kresel, I. 
Howard Lehman, Jeremiah T. Mahoney, Philip J. McCook, 
Alfred McCormack, Irving Moskovitz, Edwin M. Otterbourg, 
Arthur H. Schwartz, Eustace Seligman, Jacob Shientag, Young 
B. Smith, Kenneth M. Spence, William C. Warren, and Bethuel 
M. Webster. Contributions, which are tax exempt, may be made 
payable to “Columbia University—Shientag Memorial Fund” 
and mailed to Alfred McCormack, 15 Broad Street, New York 
5, N.Y. 








The Calendar of the Association 
for December and January 


December 


December 


December 


December 


December 


December 


December 


December 


December 


14 


a5 


16 


(As of November 30, 1953) 


Dinner Meeting of Committee on Real Property Law 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, ‘Trusts and Estates 


Meeting of Art Committee 


Dinner Meeting of Bricker Amendment Group 

Dinner Meeting of Committee on Legal Education 

Dinner Meeting of Committee on the Municipal 
Court 

Dinner Meeting of Committee on Professional Ethics 


Stated Meeting of the Association, 5:30 P.M. Buffet 
Supper, 6:45 P.M. Forum—‘Standards for Con- 
gressional Investigations,” 8:00 P.M. 

Meeting of Committee on Improvement of Family 
Law 


Dinner Meeting of Committee on Administrative 
Law 

Dinner Meeting of Committee on the Domestic Re- 
tions Court 


Dinner Meeting of Committee on Bill of Rights 

Dinner Meeting of Committee on Federal Legislation 

Meeting of Committee on the City Court 

Meeting of Library Committee 

Dinner Meeting of Committee on Medical Juris- 
prudence 

Dinner Meeting of Committee on Municipal Affairs 


Meeting of Section on Litigation 
Meeting of Committee on State Legislation 


Meeting of Gommittee on Admissions 

Dinner Meeting of Committee on Atomic Energy 

Meeting of Committee on Foreign Law 

Dinner Meeting of Committee on Insurance Law 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 
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December 17 National Moot Court Competition. Sponsorship 
Young Lawyers Committee 


December 18 National Moot Court Competition. Sponsorship 
Young Lawyers Committee 


January 4 Dinner Meeting of Committee on Municipal Court 
Dinner Meeting of Committee on Professional Ethics 


January 5 Meeting of Committee on Legal Aid at Harvard Club 
Dinner Meeting of Committee on International Law 


January 6 Twelfth Night Festival. Sponsorship Committee on 
Entertainment 


January 7 Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


January 11 Dinner Meeting of Committee on Federal Legislation 


January 12 Lecture by Hon. Francis Bergan, Justice Supreme 
Court, Appellate Division, Third Department, 
8:00 P.M. Buffet Supper, 6:15 P.M. 


January 13 Dinner Meeting of Committee on Insurance Law 
Meeting of Section on Labor Law 


January 14 Dinner Meeting of Committee on Domestic Rela- 
tions Court 
Meeting of Section on Jurisprudence and Com- 
parative Law 


January 18 Dinner Meeting of Committee on Bill of Rights 
Meeting of Library Committee 
Dinner Meeting of Committee on Municipal Affairs 


January 19 Stated Meeting of the Association, Buffet Supper 


January 20 Meeting of Committee on Admissions 
Dinner Meeting of Committee on Bankruptcy and 
Corporate Reorganizations 
Dinner Meeting of Committee on Foreign Law 
Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 


January 22 Meeting of Section on Taxation 


January 25 Dinner Meeting of Committee on Medical Juris- 
prudence 
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Round Table Conference, 8:15 P.M. Guest to be an- 
nounced later. 
Meeting of Committee on State Legislation 


Meeting of New York State Bar Association Section 
on Food, Drug and Cosmetic Law 


Meeting of New York State Bar Association Section 
on Antitrust Law 


Annual Meeting of New York State Bar Association 


Annual Meeting of New York State Bar Association 








The President’s Letter 


To the Members of the Association: 


I doubt if anyone who attended or heard about the October 
Stated Meeting was quite happy about the discussion of judicial 
candidates. This was the meeting at which we had expected to 
apply to Supreme Court candidates the rule recently adopted by 
New York County Lawyers Association and this Association 
which places on a candidate for one of the higher courts the 
burden of showing that, in addition to a reputation for good 
character, his record demonstrates experience, learning, and 
ability recognized to be well above average. It is no reflection 
on the Supreme Court judges elected, who were found qualified 
by the two Associations, to say that few of the candidates pro- 
posed this year (other than judges up for reelection) presented 
records recognized as well above average. 

It transpired at the meeting that the Committee on the Mu- 
nicipal Court had taken a stricter view of candidates’ qualifica- 
tions than the Committee on the Judiciary. That there were 
weaknesses in the printed and oral report on Municipal Court 
candidates is indicated, if not demonstrated, by the refusal of a 
majority of the members present at the meeting to follow the 
Committee in the cases of Edward F. Hurley and Robert Morris, 
both of whom were found qualified by the Association and both 
of whom were elected. We cannot deny the authority of an em- 
phatic majority of an Association in which important questions 
are submitted to the members at regular meetings. 

One reason for not performing an autopsy in December on 
reports submitted and speeches made in October is that remarks 
reflecting political and personal considerations not closely related 
to the merits should if possible be forgotten. A statement in the 
press attributed to a supporter of one of the candidates required 
different treatment: It had to be repudiated by the Executive 
Committee as unwarranted and unworthy because it reflected on 
the good faith of the Committee on the Municipal Court. All 
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candidates were carefully investigated by experienced, respected 
members of the Association; judgments expressed were honest 
and objective, though not in all cases unanimous. 

We have scored notable successes—yet a system which leaves 
the selection of judges to political leaders too often frustrates the 
efforts of skillful, hardworking committees. The techniques by 
which our facilities and influence are applied must be continually 
studied and improved. 

The investigation and consideration of candidates is severely 
limited by the practice of selecting them in the late summer and 
by the need of distributing committee reports well in advance 
of the October meeting. To overcome these obstacles I am asking 
all committees concerned in the nomination and election or ap- 
pointment of judges to begin their surveys of probable vacancies 
in January 1954, and between January and November to invoke 
the resources of the Association to carry out the by-law mandate 
“by such means as [the committees] may consider suitable, to 
endeavor to secure the election or appointment of competent and 
properly qualified candidates, to prevent the nomination, elec- 
tion or appointment of unfit candidates, and to prevent political 
considerations from outweighing fitness in the selection of candi- 
dates...” (1953 Year Book, page 147). 


November 16, 1953 BETHUEL M. WEBSTER 








Our Constitution and the Dangers 
of the Bricker Proposals 


REPORT BY 
THE COMMITTEE ON FEDERAL LEGISLATION 
AND 
THE COMMITTEE ON INTERNATIONAL LAW 


[THE BRICKER AMENDMENT S.J. RES. 1, RELATING TO TREATIES 
AND EXECUTIVE AGREEMENTS, AND THE KNOWLAND SUBSTITUTE] 


THE BRICKER AMENDMENT 


The Senate Judiciary Committee by a divided vote on June 
15, 1953 reported for consideration by the Senate a third version! 
of Senator Bricker’s proposed constitutional amendment 
(Senate Joint Resolution 1),—to curtail the power of the nation 
in making treaties and the power of the President in making 
other international agreements. 

We oppose the amendment.* We believe it conceals within its 
catchword phraseology real damage to the United States of 
America. 

The 1952 version was opposed by leaders of the Truman ad- 
ministration, and the version introduced in January of 1953 was 
opposed by leaders of the Eisenhower administration, including 
Attorney General Brownell and Secretary of State Dulles.? After 
the Judiciary Committee majority had announced its amended 
version (which for brevity we shall call “the Resolution’), Pres- 


* We have made two previous reports opposing Senator Bricker’s proposals. Our 
first report set forth the basic reasons for opposition to the proposals made in this 
field (as well as to the particular language of S.J. Res. 130, 82nd Cong.) and was 
approved at the annual meeting of the Association on May 13, 1952. Our second 
report concerned primarily S.J. Res. 1 as originally introduced by Senator Bricker; 
it was printed in THE RECORD of The Association of the Bar of the City of New York 
for April, 1953. We shall occasionally refer here to these reports, to avoid repeating 
some of the more detailed legal discussion. The chairmen of our two committees 
testified against the proposals at both the 1952 and 1953 Senate hearings.3 

Reprints of our present report may be obtained from Paul B. DeWitt, Executive 
Secretary, The Association of the Bar of the City of New York, 42 West 44th Street, 
New York 36. 
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ident Eisenhower himself roundly condemned the proposals. 
In a statement made public on July 22, 1953, he declared*:— 


“... 1am unalterably opposed to any amendment which 
would change our traditional treaty making power or 
which would hamper the President in his constitutional 
authority to conduct foreign affairs.” 


The Resolution has been vigorously attacked by the Chairman 
of the Senate Foreign Relations Committee, Senator Wiley.® 
Leading scholars of the country are practically unanimous in 
their opposition.® 


We are concerned mainly with three provisions of the Resolu- 
tion:—First, that no treaty can affect internal law except in the 
fields where Congress has power to act without a treaty. Second, 
that no treaty can affect internal law at all unless Congress passes 
a statute in addition to the treaty. Third, that Congress shall have 
explicit power to “regulate” the President in making all inter- 
national agreements other than treaties, and that these shall also 
be subject to the two above-mentioned restrictions on treaties. 

These three provisions are the heart of the Resolution. They 
are a frontal attack on perhaps the two greatest contributions 
which our Constitution made to the world in framing a method 
of self-government for a great and varied people. These were the 
plan of a federal union in which the national government's 
powers are specified but supreme over the powers of the local gov- 
ernments, and the plan for separating the national government's 
powers among three equal and independent branches—the Con- 
gress, the President and the Courts. 

In these days when atomic destruction can descend from the 
skies without warning, we rank it as stark folly to adopt a con- 
stitutional amendment which would prevent such a plan for 
the control of atomic energy as that sponsored by this country— 
the Baruch Plan based on an international agency having broad 
powers for the management and ownership of atomic facilities. 
Yet the Resolution is drawn to stop such a plan, as Senator 
Bricker admits.” Now that Russia has produced the atom and 
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hydrogen bombs, our country cannot afford to make the path 
to peace more difficult. 

In addition, the Resolution would put us back into a national 
impotence which obtained under the old Articles of Confedera- 
tion. Under the Resolution, the United States as a nation could 
not even enforce the treaty ending the Revolutionary War, and a 
great unifying work of the Constitutional Convention of 1787 
would be undone. In this respect Senator Bricker, apparently un- 
able to enlist sufficient support for either of his previous versions, 
has now adopted the worst provision of another proposal (the 
“which” clause of Section 2).° The destructive consequences of 
this provision can be realized from what Senator Bricker himself 
said previously when he was still resisting it:—“I feel there are 
certain fields in which the treaty power must be protected in the 
interest of the integrity of our country, and the very sovereignty 
of our country.” 1° If the long-term strategy of the Soviet Union is 
to wait for the internal disintegration of the United States, and to 
hasten it as much as possible, we would be a long way toward co- 
operating with this objective if we were to adopt the Resolution 
as part of our Constitution. 

Finally, the principal argument made for the Resolution,—that 
it is needed in order to prevent treaties from conflicting with the 
Constitution—is a completely false issue, as we show at pages 474 
to 476 below. 


OUR CONSTITUTION, AND WHY IT HAS WORKED WELL 


Before we discuss in detail the changes which the Resolution 
would make, we shall review briefly the existing provisions of the 
Constitution which govern our country’s foreign relations in the 
field of treaties. Even as lawyers, it is easy for us to forget how im- 
portant these provisions are, and how they work. 

It was ‘““We the People” who established the Constitution. In 
their Constitution, the people decided what the powers of gov- 
ernment needed to be, and how those powers were to be divided 
between the Federal government and the State governments. It 
is some of these basic decisions which the Resolution attacks. 
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The Constitution provides that the President shall have 
power to make treaties by and with the advice and consent of the 
Senate, provided two thirds of the Senators present concur." 
This recognizes the universal custom of nations in having 
treaties negotiated by the executive branch of the government.” 
Also, since under our Constitution treaties operate as laws, this 
provision recognizes the desirability of having the making of 
treaties participated in by at least part of the legislative 
branch. 

The Constitution provides that no State shall enter into any 
treaty, alliance or confederation; also, that no State shall (without 
the consent of Congress) enter into any agreement or compact 
with another State or with a foreign power.** Thus the entire 
treaty making power is lodged solely in the Federal government, 
and the States are completely excluded. There was no dissent on 
this point at the Constitutional Convention in 1787; a similar 
provision had been contained even in the Articles of Confedera- 
tion,’® but standing by itself had proved ineffective. 

The Constitution provides that the Constitution itself, and 
laws which shall be made in pursuance thereof, and all treaties 
made or which shall be made under the authority of the United 
States, shali be the supreme law of the land; also, that the judges 
in every State shall be bound thereby notwithstanding anything 
to the contrary in any State constitution or laws.’® This provision 
(the “supremacy clause”) makes the Constitution, laws and trea- 
ties of the Federal government supreme over the constitutions 
and laws of the States. Though we take this arrangement for 
granted today, it is one of the cornerstones on which the United 
States of America was built. Without such a provision, the Con- 
stitution could not have created a nation. 

A primary weakness of the Articles of Confederation was that 
though the Continental Congress had power to make treaties, it 
did not have power to compel the States to observe them. For 
example, the treaty ending the Revolutionary War (1783) pro- 
vided that creditors should meet with no lawful impediment to 
the recovery of the value of their debts, and that there should be 
no future confiscations or prosecutions for the part taken by any 
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person in the war. Nevertheless, prosecutions of former British 
sympathizers were frequent, and some States passed or continued 
laws obstructing the collection of British debts. In retaliation, the 
British continued to occupy fortresses in our Northwest Terri- 
tory, in violation of the treaty provision requiring them to with- 
draw. The Continental Congress, powerless, unanimously 
adopted a resolution that all State laws restraining the execution 
of a national treaty “ought” to be forthwith repealed. This prob- 
lem of enforcing treaties was one of the first and most urgent 
subjects taken up at the Constitutional Convention in 1787."" As 
James Madison expressed it, “the necessity of some adequate 
mode of preventing the States in their individual characters, from 
defeating the Constitutional authority of the States in their 
united character, . . . had been decided by a past experience.” 
That is why the Constitution makes both treaties and Federal 
laws part of the supreme law of the land. 

The Constitution provides that the judicial power of the 
United States shall extend to all cases arising under the Consti- 
tution, the laws of the United States, and treaties made or which 
shall be made under the authority of the United States.1® Thus 
the Federal courts are given power to enforce treaties, in order to 
insure further their observance throughout the States. 

Finally, as we have noted, we must recall the arrangements 
which the Constitution makes for dividing the powers of govern- 
ment between the Federal government and the State govern- 
ments, and particularly how this division is different in the mak- 
ing of treaties from what this division is in the making of laws 
apart from treaties. (This is precisely the point at which the 
Resolution would make its most drastic change in our present 
method of government.) 

Thus the Constitution provides that Congress shall have a 
number of specified powers,—such as the power to lay taxes, bor- 
row and coin money, regulate interstate and foreign commerce, 
establish rules for naturalization and bankruptcies, establish post 
offices, declare war, raise armies, maintain a navy, and legislate for 
the national capital. After enumerating these specific powers that 
are thus delegated to Congress, the Constitution then provides 
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that Congress shall have power to make all laws which shall be 
necessary and proper for carrying into execution the foregoing 
powers and also all other powers vested by the Constitution in the 
government of the United States or in any department or officer 
thereof.” Under this last provision (the “necessary and proper 
clause’’), accordingly, Congress is empowered to make laws not 
only for carrying out the specific powers delegated to Congress 
itself, but also for carrying out the powers which the Constitution 
delegates to other branches of the government,—such as the treaty 
power vested in the President and Senate. (It was under this 
authority to carry out the government’s treaty making power, 
therefore, that Congress passed the law which the Supreme Court 
upheld in the case of Missouri v. Holland mentioned below.) 

The 10th Amendment to the Constitution provides that the 
powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States re- 
spectively or to the people.” This amendment has no application 
to the treaty power, because the treaty power is delegated to the 
Federal government by the Constitution (and is also prohibited 
by it to the States). The amendment was adopted shortly after 
the Constitution as a reassurance to the States and the people. It 
does not purport either to add to the powers which the Constitu- 
tion delegates to the Federal government, or to reduce them, but 
merely to declare who it is that possesses these undelegated 
powers,—the “reserved powers.” The 10th Amendment is men- 
tioned here only for completeness, and because it has sometimes 
been referred to (incorrectly) as limiting the treaty power. 

Although the Constitution specifies the powers which it grants 
to Congress in the field of legislation, plus the “‘necessary and 
proper” clause, the Constitution does not expressly define the 
subjects which may be dealt with by treaty. As we have seen, it 
provides that the President with the Senate shall have power “‘to 
make treaties.” Thus in the field of making treaties the Consti- 
tution delegates to the Federal government all the powers which 
either the Federal or State governments could have (subject of 
course to the Bill of Rights and other limitations in the Constitu- 
tion itself”), leaving none in the States. 
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A few examples from decisions of the Supreme Court will show 
how these constitutional provisions work. In the famous case of 
Ware v. Hylton, 3 Dall. 199, decided in 1796 only seven years after 
the Constitution became effective, the Court enforced the treaty 
ending the Revolutionary War and held that it invalidated a con- 
fiscatory statute which Virginia had passed during the war, pro- 
viding for the discharge of debts owed to British subjects. In 
Asakura v. City of Seattle, 265 U.S. 332 (1924), the Court held 
that a city ordinance preventing aliens from being pawnbrokers 
was overridden by a treaty with Japan (under which we obtained 
the right of our citizens to conduct their business in Japan with- 
out discrimination, and granted reciprocal protection to Japanese 
here). In Missouri v. Holland, 252 U.S. 416 (1920), the Court held 
that a treaty protecting migratory birds flying over the United 
States and Canada superseded State law on the subject (it being 
assumed that State law would have controlled in the absence of 
the treaty); the case involved not only a treaty but also a Federal 
statute carrying out its provisions, but in holding them both con- 
stitutional the Court was governed by the same principle which 
controlled in Ware v. Hylton 124 years earlier. 

In each of these cases the treaty dealt with a subject which 
(apart from the treaty power) was not within the delegated powers 
of Congress and therefore was within the powers of the States. In 
each case the State law was contrary to the treaty (or to the Federal 
statute implementing it). In each case—because of the ‘“‘supremacy 
clause” and the other provisions of our Constitution—our nation 
was able to enforce the treaty here and thus carry out our part of 
the bargain. If the Constitution had not given our nation the 
power to make such bargains and perform them, then the other 
nation would probably have repudiated its agreement, or more 
likely would have made its agreement either on terms less favor- 
able to us or not at all. Our settlement of the Revolutionary War 
might have been less advantageous; we would find it difficult to 
obtain non-discriminatory protection for our business men 
abroad; and the migratory birds would have continued to be 
slaughtered in Canada before reaching the United States—though 
SenatorBricker himself has recognized that this was “certainly an 
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appropriate subject for a treaty calling for implementation by na- 
tional legislation.” *8 

We are a country with two concurrent sovereign authorities,— 
the Federal government and the State governments. In governing 
ourselves for purely domestic purposes, we do so partly through 
a national government of specified powers, and partly through 
the powers of the 48 States. But in obtaining agreements from 
foreign countries, and in performing our part of these bargains 
by making the agreements effective at home, our purposes and 
needs are different. In order to obtain the foreign country’s 
promise to apply the agreement within its borders, we need to 
promise to apply it within ours, i.e. to assure that our own do- 
mestic law will conform to the agreement. Hence in making 
treaties we must not be limited by the distribution of powers 
which we have made between the Federal and State governments 
for purely domestic purposes. Thus the Constitution gives our 
nation the power to speak with one voice in making agreements 
with other countries. Without that power we would cease to be a 
single nation ourselves. The necessity of achieving unity and 
uniformity in matters of national interest is not confined to the 
treaty power,—as we have seen, the Constitution places many 
other powers in the Federal government relating to domestic as 
well as foreign matters. 

When the Constitution was being submitted to the States, some 
people opposed it because treaties would override State constitu- 
tions and laws, but the Constitution was ratified despite this op- 
position.** And the wisdom of not limiting treaties to specified 
subjects was endorsed in later years by even the greatest States 
Rights advocate of all—John C. Calhoun.*® 

But although the Constitution vests the complete treaty mak- 
ing power in the Federal government—including power to con- 
form State law thereto in fields where otherwise the Federal 
government could not act—the Constitution protects dissenting 
States by vesting in them two potent forces for restraining the 
exercise of this power.?* Treaties must be approved by the Senate, 
where each State has an equal vote irrespective of population, and 
treaties must be approved by a two thirds vote of the Senators 
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present. So in passing on treaties, the four votes of the New York 
and California Senators combined are only just enough to out- 
weigh the two votes of Nevada. 

As we have seen, the Constitution recognizes the necessity of 
preventing the States in their individual characters from defeat- 
ing the constitutional authority of the States in their united 
character.** The method which the Constitution adopts is to have 
the people of the several States make their decision (on whether 
and how to conform State law toa treaty) not by separate action of 
the individual States but by collective action of two thirds of the 
Senate,—and then to make this collective decision binding on all 
of the States through the supremacy clause. In this way the Con- 
stitution makes it possible for our people to achieve the au- 
tonomy and adaptability of local government in our States, and 
at the same time to face and deal with the rest of the world 
as one complete and united nation. 

Finally, we must keep in mind the three-way relationship of 
the Constitution, Federal laws and treaties among themselves, 
—entirely apart from their supremacy over State laws and con- 
stitutions. So far as the relation between a Federal law and a 
treaty is concerned, the one which is later in time controls (just 
as one statute can repeal an earlier statute). Thus, to the extent 
they are inconsistent, a treaty will be overridden by a later act of 
Congress, and an act of Congress will be supplanted by a later 
treaty.*° Of course, where a treaty is superseded by a later Federal 
law, the other nation with whom our country made the treaty 
may claim that we have in this way violated the treaty,—but that 
does not alter the fact that the later Federal statute has become 
the internal law of the United States instead of the treaty. 

So far as the Constitution is concerned, however, it stands at 
the apex of this pyramid of supremacy, and is superior not only to 
State laws and constitutions, but also to treaties and acts of 
Congress.?® 

These are the basic clauses and principles of our Constitution 
in the field of treaties. Let us now consider how they would be 
changed by the proposed Resolution. 

We shall discuss first the three principal changes, already men- 
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tioned,—which are made by its Sections 2 and 3. Finally, we shall 
consider Section 1,—as that is apparently not intended to make 
any change in the present constitutional principles—and also the 
Knowland Substitute which is largely based on Section 1. 


SECTION 2 OF THE RESOLUTION 


“A treaty shall become effective as internal law in the 
United States only through legislation which would be 
valid in the absence of treaty.” [emphasis supplied] 


These two dozen words look harmless and plausible. Actually, 
as we shall show, they are deceptive and dangerous. 

They would knock treaties out of our fundamental supremacy 
clause, and thus set the clock back to our impotence under the 
Articles of Confederation. They would kill our present power to 
make many of the main provisions of our basic treaties of friend- 
ship, commerce and navigation,—which we have been using since 
our treaties of alliance with France in 1778 and which we now 
have with over 50 nations.*° In addition to shrinking our coun- 
try’s power to deal with other nations, these words of Section 2 
would impose on us the most cumbersome treaty making pro- 
cedure in the world, and a procedure which would invite ridicule 
and even suspicion from other nations at the international bar- 
gaining table. In peace, in war, and in preventing war, Section 
2 would make it harder than ever for us to get what we want 
in treaties. It ignores the very lesson we are learning by bitter ex- 
perience,—that we must have not only the war power but also a 
“peace power.” 


THE DESTRUCTIVE “WHICH” CLAUSE 


The first clause of Section 2 deprives a treaty of all force as in- 
ternal law except to the extent that it is reenacted as a statute; 
the embarrassments of this change we shall discuss later. The 
words which actually destroy part of the nation’s power are those 
we have italicized above,—the “which” clause. It would confine 
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our treaties affecting internal law to those specific subjects on 
which Congress has power to make laws generally. In other 
words, we could not make a treaty that would be binding on the 
States in the fields otherwise reserved to them. (We could of 
course go through the motions of making and ratifying a treaty 
which dealt with these fields, but the likelihood of obtaining such 
a treaty, and its value to us if obtained, would be much reduced 
by the fact that we could not assure the other nation that it would 
be carried out.) We would stop being a complete nation like 
others, able to make treaties on any subject on which they can, 
and become instead only a partial nation. 

Space does not permit full description of the treaties we have 
actually made which we could not have made enforceable under 
the “which” clause. As we have seen, we could not have enforced 
the treaty ending the Revolutionary War, nor a treaty giving 
an alien the right to engage in a local business, nor even a 
treaty protecting migratory birds.*t The United States Govern- 
ment would no longer be able to protect the rights of aliens here— 
or obtain corresponding protection for our citizens abroad—re- 
garding land and other property, such as the right to own and the 
right to inherit. The right of an alien to collect debts, and re- 
ciprocal protection for our citizens abroad, could not be assured. 
Such matters have been a traditional subject of treaties since the 
early days of the Republic,®* and the protection of prewar debts 
was included in the Japanese Treaty last year.** 

A treaty for non-discriminatory taxation of aliens could not be 
enforced, in so far as it applied to the States,** and so we could not 
bargain effectively for like protection of our citizens abroad. The 
“which” clause would impair the basis for our assuming obliga- 
tions under international treaty for the control of narcotics. It 
would block the making of enforceable treaties for the extradi- 
tion of criminals, at least for crimes in State courts. 

Each of these actual examples, in some or all of its aspects, does 
not come within any power which the Constitution delegates to 
our Federal government,—aside from the treaty power. If the 
treaty power were shrunk by the “which” clause, there would be 
no way whatsoever for us to make effective treaties dealing with 
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these or any other matters which are now reserved to the States 
for purely domestic purposes. And with the uncertainties that 
lie ahead for all nations, who can be sure, now, that we shall never 
want to use additional fields in which to make treaties? We shall 
need a broader base for peace and friendship than what we can 
get by military alliances against war. “We must provide ma- 
chinery and techniques to encourage that peaceful communica- 
tion and mutual confidence which alone can finally lift the 
burden of arms from the backs of men.” 35 

In a significant speech delivered to the American Bar Associa- 
tion on August 26, 1953, Secretary of State Dulles reaffirmed his 
opposition to the Resolution. He pointed out that 12 of the 23 
treaties approved by the Senate this year would have been uncon- 
stitutional under the proposed amendment, and that on 8 of them 
the approving vote was 86 to 1,—including Senator Bricker and 
54 of the co-sponsors of the original Resolution.** Thus when it 
comes to concrete cases, the Senate recognizes that our nation 
must be able to make treaties which will bind not only the Fed- 
eral government but the States. 

Much of the argument adduced in support of the Resolution is 
based upon opposition to multilateral treaties or covenants which 
have been proposed or drafted, especially in the field of human 
rights.*7 We do not undertake to express an opinion on such trea- 
ties, and indeed, even if it were possible to predict now what their 
terms may be if and when they are submitted, we would regard 
their advantages or disadvantages as not relevant to a discussion 
of the Resolution. The best results, it seems to us, will be ob- 
tained by considering any particular treaty on its own merits and 
at the proper time. We should not evade frank consideration of 
controversial subjects by relegating them in advance to the 
limbo of unconstitutionality. 

The Senate is congenitally cautious in considering treaties, and 
is sometimes called ‘“‘the graveyard of treaties.” Of the nearly 
1,200 treaties submitted from 1789 to March 24, 1953 (excluding 
those then pending), 29 per cent either failed of Senate approval 
because of rejection, failure to take action or withdrawal, or were 
approved only with reservations or understandings.** 
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The proponents of the “which” clause tacitly admit that it 
would limit the Federal government in the international field. 
Their main answer is that with the existing power to declare war, 
regulate commerce with foreign nations and the like, “the Gov- 
ernment would be far from impotent” if the Resolution were 
adopted.*® In other words, their proposed emasculation of the 
United States is only partial, and therefore they are content. In 
any event, we find it hard to see how these powers would let Con- 
gress legislate on various aspects of even the few subjects which 
we have instanced above. 

With similar equanimity, the proponents apparently accept 
the prospect that their “which” clause would make treaties in 
some fields ineffective unless legislation were adopted in each of 
the 48 States. We would be improvident indeed to freeze such a 
requirement into the Constitution as the only machinery for all 
cases, including those where the national interest may be con- 
sidered more important than that of any State.*® Then the Presi- 
dent and Senate could never make treaties effective in these re- 
served fields, and each State would always have a veto power 
within its borders. Imagine trying to negotiate a Baruch Plan on 
a State-by-State basis. 

In our dealings with other countries we must speak with one 
voice. In furtherance of giving the treaty power to the Federal 
government alone, the Constitution forbade it to the States. As 
Secretary Dulles said, the “which” clause would create a “‘no- 
man’s land in foreign affairs.” *! It would dig a hole in the Con- 
stitution, a hole where neither the States nor the nation could 
make treaties. This would be just where history and enlightened 
self-interest tell us our country may well want to act. 


THE MOST CUMBERSOME TREATY PROCEDURE 
IN THE WORLD 


Even without the “which” clause, Section 2 of the Resolution 
would require that all treaties, to have internal force, must have 
five separate approvals: (1) Signature by the President; (2) Ap- 
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proval by two thirds of the Senators present; (3) Approval by a 
majority vote of the House; (4) Approval by a majority vote of the 
Senate; and (5) Signature by the President of the requisite law. 
As pointed out by Attorney General Brownell, no other country 
in the world requires so cumbersome a procedure.*? This red 
tape would make peace far more difficult for us to obtain than 
war. A declaration of war requires only a joint resolution of 
Congress signed by the President, but a treaty of peace (which 
normally contains some provisions affecting internal law) would 
require the five separate approvals. 

Many treaties affect internal law, as we have seen, and must do 
so in order to achieve their legitimate ends. The actual effect of 
this requirement of Section 2 would probably be that most 
treaties would be submitted for the double approval, in order to 
avoid any possible question of invalidity. 

The objections to the double approval procedure are de- 
veloped in our 1952 report.** The main justification given by its 
proponents is that it would eliminate any question of whether the 
terms of each treaty make it carry out its own provisions (a “‘self- 
executing” treaty), or whether they require further governmental 
action such as an act of Congress (a “non-self-executing” 
treaty).44 The proposed method of resolving any such question 
is to make all treaties non-self-executing, that is, to require 
that they shall become effective as internal law only through 
legislation. But we do not need a constitutional amendment to 
eliminate any ambiguity in treaties. The requirement for a 
supporting law may be written into the treaty itself, or may be 
attached by the Senate as a reservation at the time of ratifica- 
tion.*® 

There has been considerable support for the proposition that 
the two bodies which enact our laws by majority vote might well 
also be entrusted with the task of consenting to treaties by 
majority vote. Indeed, such a constitutional amendment was 
passed by the House in 1945** and a similar proposal is pending 
today.*? But there is no logic in the proposal that the United 
States, having validly ratified a treaty by a two thirds vote of the 
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Senate, must appear as a treaty breaker because the House or Sen- 
ate later fails or refuses to make the treaty effective as internal 
law. 

The proponents of the double approval requirement recognize 
their own dilemma, but leave it unsolved. On the one hand, they 
rather conspicuously emphasize that where the United States 
made a treaty intended to operate as internal law, Congress 
“would be under a moral obligation” to enact the necessary im- 
plementing legislation. On the other hand, in describing the ad- 
vantages of their proposal, they point out that the President can 
negotiate a treaty with any country in the world and the Senate 
can “promptly” ratify it, but that the requirement for implement- 
ing legislation will afford an opportunity to present views to both 
Houses of Congress “‘if the treaty proves to be objectionable as in- 
ternal law” and for “hearings, committee discussion, and floor 
debate.” *8 

Thus the true objective of the proposal seems to be a device for 
making treaty promises quickly and then killing the moral ob- 
ligation quietly in committee or by inaction. It would place in 
our Constitution a sanction for signing and ratifying treaties with 
tongue in cheek. We can easily imagine how our adopting such 
a device would affect our position in negotiating with other 
nations. Our attitude would be incomprehensible to them, and 
their distrust of us inevitable. 


SECTION 3 OF THE RESOLUTION 


“Congress shall have power to regulate all executive 
and other agreements with any foreign power or interna- 
tional organization. All such agreements shall be subject 
to the limitations imposed on treaties by this article.” 


Executive and other agreements with foreign nations have 
been well known since the early days of the Republic. They cover 
extraordinarily varied subjects which almost defy classification,— 
such as the inspection of vessels, navigation dues, the admission of 
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civil aircraft, customs matters, commercial relations generally, in- 
ternational claims, postal matters, registration of trade-marks and 
copyrights, etc.*® They are an essential tool with which the State 
Department accomplishes a great part of its day-to-day business 
with foreign countries. 

The overwhelming majority of executive agreements are made 
by the President under prior authorization by Congress or sub- 
ject to its approval, as the proponents of the Resolution recog- 
nize.5° Some are made by the President without Congressional 
action, under the powers which the Constitution vests in him 
alone,—his powers as commander in chief of the army and navy, 
and his power to receive ambassadors and public ministers of 
other nations.*! Our previous reports outlined the scope and use- 
fulness of executive agreements and the present checks upon 
them.5* 

The power of the President to make certain executive agree- 
ments without the sanction of Congress has been recognized by 
the Supreme Court.®? On the other hand, as the proponents recog- 
nize, the Congress has some regulatory power with regard to such 
executive agreements.®* Under existing law, for example, Con- 
gress has required the Secretary of State to publish all treaties and 
all international agreements other than treaties, within one year 
after they are made. 

Thus under the Constitution as it stands we have an arrange- 
ment under which the President has some powers to make execu- 
tive agreements on his own authority, and the Congress has some 
powers to regulate executive agreements. This is fully in accord 
with our basic constitutional plan of checks and balances. As the 
Chairman of the Senate Foreign Relations Committee (Senator 
Wiley) says, “Speaking for myself, I do not want the Legislative 
Branch to arrogate unto itself the powers of the Executive 
Branch, any more than I want the Executive Branch to arrogate 
unto itself the powers of the Legislative Branch.” 

Section 3, however, would give Congress the broadest powers of 
regulating the President in the making of executive agreements. 
The proponents apparently intend that Congress could then pro- 
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hibit executive agreements, for they take pains to point out that 
“the power to regulate carries with it the power to prohibit.” 
Under Section 3, what would prevent Congress from passing a 
statute which required that all executive agreements shall be 
made “only in the manner and to the extent to be prescribed by 
law’? In other words, No law—no executive agreement. That 
would take us right back to the prohibition in these very words 
which Senator Bricker included in his own version of S.]. Res. 1 
(a prohibition which was not only drastic but unworkable, as 
we showed in our April 1953 report®**). Of course no President 
worth his salt would ever sign such a prohibitory statute, but 
a hostile Congress could pass it over his veto and produce a 
complete stalemate in our foreign affairs. The proponents want 
Congress to be able to treat the President like a bad boy, but 
they know the American people would never authorize the 
throttling in this way of the chief executive whom they have 
personally elected. So the proponents have rephrased their 
proposal with the innocent sounding word “regulate.” But 
they have shown no need for any such “regulation” of presi- 
dential powers by the Congress beyond the authority already 
available to it under the necessary and proper clause of the Con- 
stitution. 

We do not exaggerate the lengths to which the proponents in- 
tend to go in empowering Congress to “regulate.” Under it, they 
say, Congress could prescribe the “conditions, limitations, or 
prohibitions” under which executive agreements might be 
made.*? Under such confinements the President would be de- 
moted from the spearhead of our foreign policy to only a figure- 
head. Our country would find itself in a position where there 
would be no one who could act in —— affairs on matters of 
urgency and dispatch. 

Most startling of all, the Resolution by its terms would let 
Congress regulate the President even in making agreements as 
commander in chief of the army and navy. Where allies are in- 
volved, as they usually are, it is impossible to wage war effectively 
without a continuous process of understandings and agreements. 








DANGERS OF THE BRICKER PROPOSALS 471 


The framers of the Constitution knew from their own experience 
in the Revolution that Congress cannot direct campaigns, and 
thus the Constitution makes the President alone the commander 
in chief.5* Yet the Resolution as drawn gives Congress the power 
to regulate and prohibit his dealings with allies and their forces. 
And even if Congress did not use this power at all, its mere ex- 
istence would be a threat to our commander’s authority. It would 
shrink his stature in the eyes of our allies and thereby his useful- 
ness to us. 

Let us take a look at what these proponents of “‘regulation”’ are 
thinking about. They do not intend it to be merely a reserve or 
dormant power. S.J. Res. 2 (introduced by Senators McCarran 
and Bricker) is a proposed law which includes a provision limit- 
ing the duration of executive agreements to a single presidential 
term (unless extended by proclamation of the succeeding Presi- 
dent). This provision of necessity would have the effect of per- 
mitting the nation on the other side also to reopen the agree- 
ment. The instrument of surrender ending the Japanese war in 
1945 Was an executive agreement and, if this type of “regula- 
tion” had been in effect, we would have been in the absurd 
position of having the agreement completely reopened in 1949, 
when our armies were demobilized and the Russians were eager 
to change the terms of our occupation. The Korean truce could 
also run afoul of the proposal now embodied in S.J. Res. 2. 
Our 1952 report outlined the objections to a comparable pro- 
posal then in Senator Bricker’s S.J. Res. 130.5® 

The Resolution would tie the hands of the President as com- 
mander in chief in fighting a defensive war on our own soil with 
the aid of an ally. In most of our wars, specifically including 
World War II, military action has taken place on our territory. 
Under the Resolution executive agreements may become effec- 
tive as internal law only through legislation. The result flows 
from the second sentence of Section 3 read in conjunction with 
Section 2. Let us suppose that an enemy is invading Alaska and a 
Canadian motorized division is being rushed to our aid from 
Nova Scotia. To take advantage of our road network, the division 
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is routed along U.S. 20 south of the Great Lakes, under agree- 
ment with our President. An ordinary Canadian citizen in taking 
such a trip could not bring along a pistol without license from 
various states, would not be permitted to go through red lights, 
and could not exceed speed limits. Neither could the Canadian 
Army legally arrange for such matters by agreement, because the 
agreement would not have effect as internal law until the time- 
consuming business of further Congressional legislation had 
been taken care of. Meanwhile, the invader would be rolling 
south without such impediments. 

The answer made to this situation by proponents of the Reso- 
lution is to call it “fanciful,” and to argue that under interna- 
tional law a foreign army is entitled to sovereign immunity.” 
But the Resolution contains no exception in favor of sovereign 
immunity, and of course the main purpose of the Resolution is 
to supersede existing law, if such there be. And “executive and 
other agreements” are essential to the business of routing and 
supplying an allied army. What the proponents are really saying 
is that in an emergency they expect the President to violate their 
Resolution and bring the allied army into the country under an 
illegal agreement. But is this any justification for amending our 
Constitution in such a way that hereafter our President may have 
to break it in order to save it? ®* 

These provisions of the Resolution are a body blow against 
the ability of the United States, in its own self-defense, to co- 
operate with an ally. Further, they shift the responsibility for 
the conduct of foreign affairs—which under the Constitution is 
now shared—so that hereafter the ultimate power over executive 
agreements would be vested solely in Congress. Even as a purely 
practical matter, a Congress composed of 96 Senators and 435 
Representatives is not a good organ in which to place the re- 
sponsibility and power of a nation in day-to-day dealing with 
foreign countries. As the Minority Report has pointed out, there 
are obvious advantages in having some overlapping in the field 
of international agreements, so that the President can act on his 
own authority (subject to checks and balances) as well as under 
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Congressional sanction or with treaty ratification by the Senate. 
The ideal would be some formula which would retain this 
adaptability and at the same time provide a complete protection 
against abuse, but our study of Section 3 and other proposals 
makes us doubt that such perfection can be achieved in words.* 

We recognize that there may have been bad executive agree- 
ments as well as good ones, and that there may be in the future.® 
This may also be true of treaties and legislation generally, 
even laws passed over a presidential veto. But the question is 
not whether the Senate would at the time have rejected as a 
treaty any executive agreement which may have turned out to 
be unwise. The problem is whether to adopt a new and restric- 
tive arrangement for the conduct of foreign affairs in place of 
the present pattern which history has demonstrated to be work- 
able. As Secretary Dulles says, “The test of any Constitution is 
not the way it reads but the way it works.” ® 

The problem should, we believe, be approached not solely in 
the light of what may happen under any particular executive 
agreement, however important. There must be taken into con- 
sideration the effect of the continuing day-to-day relations 
between the two branches, on the chances of the President’s 
thereby flouting the Congress. The Congress always has the 
power of the purse and the power of investigation, and the Sen- 
ate has the power to reject appointments. In addition, Congress 
has power to legislate against an undesirable executive agree- 
ment to the same extent that it can against a treaty. In the case 
of most executive agreements, they will not be effective unless 
Congress appropriates the money necessary to carry on the gov- 
ernmental functions for which they provide. And of course an 
executive agreement (unlike a treaty) can not override an act of 
Congress. 

Section 3, in our view, offers no practicable safeguard, while 
raising substantial risk of serious evil. We consider it a danger- 
ous and cumbersome restriction on the administration of for- 
eign affairs. 
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SECTION 1 OF THE RESOLUTION 


‘A provision of a treaty which conflicts with this Con- 
stitution shall not be of any force or effect.” 


Returning now to Section 1, we note that the main reason its 
proponents give in urging its adoption is that there may be some 
doubt as to whether the Bill of Rights and other provisions of 
the Constitution are safe from invasion by treaties. 

Obviously Federal action taken under the treaty power can 
no more override the Bill of Rights or other basic principles of 
the Constitution than can Federal action taken under any other 
constitutional power, such as the money power, the taxing 
power or the power to regulate commerce.® This is another ex- 
ample of the application of the doctrine laid down by Chief 
Justice Marshall in the classic case of Marbury v. Madison, 1 
Cranch 137 (1803), that Federal action is subject to the Con- 
stitution and to the courts. 

Our 1952 report documents the conclusion that the Constitu- 
tion is supreme over treaties, as well as supreme over Federal 
laws.©* This conclusion is found in impressive judicial au- 
thorities that should lay to rest any fears on this point.** The 
Constitution is the source of the treaty power just as it is the 
source of all Federal power. As between a treaty and a Federal 
law, the one which is later in time controls, thus further em- 
phasizing the subordinacy of treaties to the Constitution.® 

The Supreme Court has affirmed this subordinacy of treaties 
to the Constitution on many occasions. Thus in Geofroy v. 
Riggs, 133 U.S. 258 (1890), the Supreme Court said: “It would 
not be contended that it [the treaty making power] extends so 
far as to authorize what the Constitution forbids, or a change 
in the character of the government or in that of one of the 
States...” 

In writing for the Supreme Court in Missouri v. Holland, 
252 U.S. 416, 433 (1920), Mr. Justice Holmes was careful to 
avoid any implication that there were no provisions of the Con- 
stitution which could affect treaties, stating: 
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‘“‘We do not mean to imply that there are no qualifica- 
tions to the treaty-making power .. .” 


“. .. The treaty in question does not contravene any 
prohibitory words to be found in the Constitution.” 


Citing various cases, the Attorney General of the United States 
testified that ‘‘the Court has repeatedly emphasized the subordi- 
nacy of treaties to the Constitution.” Specifically, he has shown 
that treaties cannot impair our Bill of Rights.® 

While the proponents never tire of quoting a remark made 
by Mr. John Foster Dulles in 1952, while a private citizen, to 
the effect that treaties “can cut across the rights given to the 
people by their constitutional Bill of Rights,” they never men- 
tion the fact that in the same speech he expressly left open to 
question the desirability of a constitutional amendment and 
urged further study of the subject.*® His own testimony at 
the Hearings a year later plainly shows the benefits of further 
study.” In addition, in his speech before the American Bar 
Association last August he declared, “I believe that this [Section 
1] states the law as it now is.”™ 

Other subsidiary and diversionary points raised by the pro- 
ponents have been answered fully elsewhere.”? At best, Sec- 
tion 1 merely declares the existing law; at worst, it contains 
within itself certain ambiguities, discussed below in connection 
with the Knowland Substitute. As Attorney General Brownell 
has well stated: ‘“The history of the past and the decisions of our 
courts are completely reassuring on the place of the treaty power 
in the constitutional scheme. They render unnecessary the 
amendment proposed.” 

Actually, Section 1 raises a false issue. When a person not 
familiar with the Constitution hears that an amendment is pro- 
posed stating that treaties shall not conflict with the Constitu- 
tion, he naturally infers that at the present time treaties can 
conflict with the Constitution. He assumes that the amendment 
is intended to change the Constitution,—not to keep it the 
same."* Also, the issue which Section 1 seems to raise is false 
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in another way:—it implies that somebody wants treaties to con- 
flict with the Constitution. Any such implication is of course 
absolutely false,-nobody has ever made such a suggestion. ‘Thus 
the function of Section 1 in the Resolution is merely as a self- 
serving preamble, seeking to justify the drastic changes proposed 
by its Sections 2 and 3. 


THE KNOWLAND SUBSTITUTE 


In the President’s public statement of July 22, 1953 opposing 
the Bricker Resolution,” he gave his support to an amend- 
ment in the nature of a substitute which was introduced on that 
day by Senator Knowland, the acting Republican floor leader. 
The vital difference in this proposal is that it is not intended to 
change in any way our present constitutional powers and prin- 
ciples as described above. As the President said:** 


“While I have opposed other amendments which 
would have had the effect of depriving the President of 
the capacity necessary to carry on negotiations with for- 
eign governments, I am glad to support the Knowland 
amendment for it confirms that this Presidential power 
cannot be used contrary to the Constitution. 


“It is my belief that the reassurances contained in the 
Knowland Amendment meet all legitimate demands that 
have been made in this field of foreign relations.” 


The full operative text of the Knowland Substitute is set 
forth in the Appendix, in parallel form for comparison with 
the Resolution. The first sentence of Section 1 of the Knowland 
Substitute is in essence the same as Section 1 of the Resolution, 
that is, it provides that a provision of a treaty in conflict with the 
Constitution shall be of no force or effect.” The other two 
Sections are markedly different. Section 2 provides for a roll-call 
vote on treaty ratification; and Section 3 provides that the Senate, 
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when ratifying a treaty, may require that it shall not become in- 
ternal law unless followed by legislation. The Knowland Sub- 
stitute thus omits the most damaging features of the Bricker 
Resolution. It is frankly proposed to achieve the purpose which 
President Eisenhower ascribed to it, namely, an enactment to 
declare the existing constitutional law and thus lay at rest any 
fears that treaties may override the Constitution. 

On the same day the Knowland Substitute was introduced, 
Senator Bricker made it plain that he would not accept it.” The 
rejection of the Knowland Substitute by proponents of the Reso- 
lution shows that they are not primarily concerned with curing 
any self-created doubts as to whether treaties are subordinate to 
the constitutional guarantees in the Bill of Rights,—but rather 
that their prime concern is to freeze into the Constitution for all 
time their dislike and distrust of dealings with other nations. 
The proposal of the Knowland Substitute has thus served a use- 
ful purpose, because it has turned the spotlight to what is the only 
real issue,—the destruction and obstruction which would be 
effected by Sections 2 and g of the Bricker Resolution. 

On its merits, however, the Knowland Substitute raises the 
question of whether the insertion of declaratory language in 
so fundamental a document as the Constitution is wise as a mat- 
ter of public policy. The only affirmative matter is contained in 
Section 2, which would require a roll-call vote on treaty ratifica- 
tion, and this could be accomplished forthwith by a change in 
the Senate Rules,—a sensible change already proposed.”* The 
declaratory Section 1 is unnecessary, for reasons which have al- 
ready been discussed. As to Section 3 (stating that the Senate 
in ratifying may require supplemental legislation), it is well 
recognized that this is merely declaratory of an existing power.” 

Aside from the undesirable precedent of declaratory supple- 
ments to the Constitution, there is always the risk of future 
interpretation of untried language. For example, it might be 
argued that Section 3, by specifying one kind of condition which 
may be attached to ratification, by implication forbids any other 
condition.® And there are many passages in the Majority Report 
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which suggest that Section 1 might be given more than merely 
declaratory scope,—for example, that it might of itself reverse 
Missouri v. Holland.*! To advocate declaration is almost of 
necessity to risk misinterpretation and hence revision. We see 
no occasion for running such a risk. 


CONCLUSION 


We are proud of the success of our Constitution in the 164 
years of its history. No case has been made proving a threat to our 
institutions from the present scope and distribution of the 
nation’s powers to conduct its foreign affairs. 

The nature of the changes proposed by the Bricker Resolution, 
moreover, would place so many impediments upon the conduct 
of our foreign affairs and military operations, as to constitute a 
grave threat to our chances of survival in the modern world. 


Respectfully submitted, 

COMMITTEE ON FEDERAL LEGISLATION 
THEODORE PEARSON, Chairman ARTHUR KRAMER 
PRESCOTT R. ANDREWS JAMES P. MURTAGH 
ROY M. COHN ARTHUR L. NEWMAN, II 
DON E. COOPER CHARLES D. PEET 
AMBROSE DOSKOW CHARLES I. PIERCE, JR. 
THOMAS H. DUGAN ORVILLE H. SCHELL, JR. 
JAMES J. FLANAGAN SOLOMON I. SKLAR 
JOHN FRENCH JAY H. TOPKIS 
HERBERT J. JACOBI ROYALL VICTOR, JR. 
CHARLES L. JAFFIN JOSEPH L. WEINER 
JOHN C. JAQUA, JR. CHARLES H. WILLARD 


COMMITTEE ON INTERNATIONAL LAW 
DANA CONVERSE BACKUS, Chairman E. DOUGLAS HAMILTON 


FLORENCE BRUSH JAMES N. HYDE 
CLARENCE U. CARRUTH, JR.* SAMUEL ANATOLE LOURIE 
HENRY P. pEVRIES BENJAMIN C. MILNER, III 
JOHN V. DUNCAN EDMUND L. PALMIERI 
THOMAS K. FINLETTER STANLEY F. REED, JR. 
DAVID F. FREEMAN GERARD SWOPE, JR. 

A. MICHAEL FROTHINGHAM THEODORE E. WOLCOTT 


* Concurs in result. 


November 17, 1953 
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FOOTNOTES 


THE BRICKER AMENDMENT 


1 On February 7, 1952 Senator Bricker on behalf of himself and 58 other Senators 
introduced S.J. Res. 130. Hearings on this proposal were held before a subcommittee 
of the Senate Judiciary Committee in May and June of that year (‘1952 Hearings”), 
but no report was rendered and the proposal died with the adjournment of the 
82nd Congress. 

When the 83rd Congress convened, Senator Bricker on January 7, 1953 intro- 
duced S.J. Res. 1, on behalf of himself and 63 other Senators. This proposal, as Sena- 
tor Bricker said, expressed the same basic objectives. Hearings were held in 
February—April of this year by a Senate Judiciary subcommittee (“1953 Hearings”), 
which rendered no report. It is evident that many of the Senators acted as co- 
sponsors simply to have the subject studied. 

On June 15, 1953 a majority of the Senate Judiciary Committee filed a report 
(Senate Report No. 412) recommending an amended form of the Resolution (see 
Appendix hereto). Of the 15 members, g voted for the Majority Report (“Majority 
Report”), and another who was absent is understood to have concurred. Four mem- 
bers signed Minority Views (“Minority Report”) holding that there was no need for 
any constitutional amendment. Chairman Langer voted against reporting the Reso- 
lution, and filed Individual Views explaining that he did not join in either the 
majority or the minority report; his thought was that reporting the Resolution was 
premature, since he was informed that efforts were being made to work out a com- 
promise text acceptable both to the Administration and proponents. 

21952 Hearings, pp. 173-196, 345-421. 1953 Hearings, pp. 823-984, 999-1022, 
1035-1082. 

3 1952 Hearings, pp. 72-87, 513-515; 1953 Hearings, pp. 190-235. Our 1952 Re- 
port, and the action of the Association approving it, are reproduced in full at 
PP- 235-252 of the 1953 Hearings. 

4 Statement by the President, Press Release July 22, 1953; 99 Cong. Rec. 9757 
(July 22, 1953). 

5 Speech at League of Women Voters Council dinner at Washington, D.C., 
April 21, 1953. Speech at Constitution Day celebration before Joint Service Clubs at 
Madison, Wisconsin, September 15, 1953. 

6 Unequivocal opposition to the Bricker Amendment was evinced by the follow- 
ing: Dean Maynard E. Pirsig, University of Minnesota Law School; Edmund O. 
Belsheim, Dean, College of Law, The University of Nebraska; Professor Arthur E. 
Sutherland, Harvard Law School; Professor Austin V. Clifford, Indiana University, 
School of Law; Professor Bernard C. Gavit, Indiana University School of Law; Pro- 
fessor Mark DeW. Howe, Harvard Law School; Dean Harold C. Havighurst, North- 
western University; Dean Oliver S. Rundell, The University of Wisconsin; Dean 
Erwin N. Griswold, Harvard Law School; Dean Jefferson B. Fordham, University 
of Pennsylvania; Dean Ray Forrester, Tulane University; Charles B. Nutting, Vice 
Chancellor, University of Pittsburg; F. D. G. Ribble, Dean of the Department of 
Law, University of Virginia; Dr. Ralph W. Sockman, President of the Church Peace 
Union; Dean Martin Tollefson, The Law School of Drake University; Clyde Eagle- 
ton, Professor of International Law, Graduate School of Arts and Sciences, New 
York University; Professor Kenneth C. Sears, University of Chicago Law School; 
John J. Parker, United States Circuit Judge; Dean Douglas B. Maggs, Duke Univer- 
sity School of Law; A. J. Thomas, Jr., Associate Professor of Law, Southern Method- 
ist University School of Law; Eric C. Bellquist, Acting Chairman, Department of 
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Political Science, University of California. 9g Cong. Rec. 8881 (July 13, 1953), A 4335 
(July 6), A 4469 (July 10), A 4745 (July 20), A 5284 (August 3). 

For exhaustive analyses opposing the various proposed amendments, see Zecha- 
riah Chafee, Jr., Amending the Constitution to Cripple Treaties, 12 La. L. R. 345 
(May 1952); Arthur E. Sutherland, Jr., Restricting the Treaty Power, 65 Harv. L. R. 
1305 (June 1952); Philip B. Perlman, On Amending the Treaty Power, 52 Col. L. R. 
825, (November 1952). 

A report opposing the proposals was made by a committee of the New York State 
Bar Association, dated May 28, 1953 and signed by William D. Mitchell, Chairman 
(Attorney General in the Hoover Administration), John W. Davis, Lewis R. Gulick, 
John J. Mackrell, Henry S. Manley, Kenneth C. Royall and Harrison Tweed; 
99 Cong. Rec. 9307 (July 17, 1953). A report opposing the Resolution was made by 
the Committee on International Law of the Federal Bar Association, dated July 29, 
1953, and was adopted by that Association at its annual meeting September 25, 1953. 
A committee of the Section of International and Comparative Law of the American 
Bar Association rendered a report opposing the Resolution dated August 24, 1953; 
as indicated in note g below, the Section adopted this recommendation and the 
House of Delegates rejected it. 

For a check list of 110 recent books, articles and monographs on the treaty mak- 
ing power and the proposed amendments (prepared by its Librarian) see The 
Record of The Association of the Bar of the City of New York for October 1953 
(Vol. 8, No. 7), pp. 376-381. Since the preparation of that list there have appeared 
articles by Henry Steele Commager, The Perilous Proposal of Senator Bricker, 
published in The Reporter for October 13, 1953 (Vol. 9, No. 6); Arthur H. Dean, 
The Bricker Amendment and Authority over Foreign Affairs, 32 Foreign Affairs, 
p- 1 (October 1953); and James M. Mullen, The Supreme Law of the Land, 39 Va. 
L. R. 729 (October 1953), — all opposing the Resolution. In favor of the Resolution 
is an article by Donald R. Richberg, The Bricker Amendment and the Treaty 
Power, 39 Va. L. R. 753 (October 1953). A survey pamphlet published by the Pub- 
lic Affairs Institute, The Assault on the U. N., by Alexander Uhl (Washington 1953), 
devotes one section to the Resolution. 

Aside from Senator Bricker’s speeches and other material in the Hearings, and 
Mr. Richberg’s article, the legal articles supporting the Resolution have so far as we 
know been written mainly by members of the American Bar Association Peace and 
Law Committee (see note g) and have appeared in the A.B.A. Journal:— Frank B. 
Ober, Eberhard P. Deutsch, George A. Finch, Orie L. Phillips and Vermont Hatch; 
for citations, see the above-mentioned check list. Some of these articles supported 
the previous versions of that committee’s proposed constitutional amendment—see 
its reports of Sept. 1951, Feb. 1952, Feb. 1953. 

7 99 Cong. Rec., p. 8435 (July 8, 1953). 

George A. Finch, of the American Bar Association Peace and Law Committee (see 
note g) testified at length on this point. 1953 Hearings, pp. 1148-1151. The only 
international control of the atom which he wished was inspection by a commission 
“provided safeguards are placed so that they cannot get access to secret informa- 
tion.” His testimony does not show what would be accomplished by an inspection 
confined to non-secret information. 

8 See pp. 457-462 below. 

® The present text of the Resolution is almost word for word the same as S. J. 
Res. 43, introduced by Senator Watkins with no co-sponsors. This in turn was based 
upon proposals made by the majority of the House of Delegates of the American 
Bar Association on the recommendation of its Committee on Peace and Law 
through United Nations, over the opposition of its Section of International and 
Comparative Law. 38 A.B.A. Journal 435, 1069 (May, December 1952); 39 A.B.A.J. 
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343 (April 1953). At the meetings in August 1953, the Section of International and 
Comparative Law opposed the Resolution by a 64 to 12 vote, but its recommenda- 
tion was rejected by the House of Delegates 117 to 33. 39 A.B.A. Journal 876, 1034-6 
(October, November 1953). 

10 1952 Hearings, p. 28. 


OUR CONSTITUTION, AND WHY IT HAS WORKED WELL 


11 U. S. Const., Art. II, Sec. 2, para. 2, clause 1. 

12 g Farrand, The Records of the Federal Convention (1911 ed.), 348. 

13 Hamilton, The Federalist, No. 75. 

14 U. S. Const., Art. I, Sec. 1o— Powers Denied to the States. 

15 Articles of Confederation and Perpetual Union, Art. IX. 

16 U. S. Const., Art. VI, para. 2. 

17 See Journals of the Continental Congress, 1774-1789, XXXII, pp. 124, 181-182. 
Denys P. Myers, Treaty and Law under the Constitution, 26 Department of State 
Bulletin, March 10, 1952, p. 371. 1 Farrand, Records of the Constitutional Conven- 
tion of 1787 (1911), pp. 47, 54, 61. 

18 g Farrand, p. 523. 

19 U. S. Const., Art. ITI, Sec. 2. 

20 U.S. Const., Art. I, Sec. 8. 

21 U.S. Const., 1oth Amend. 

22 See discussion under Section 1 of the Resolution, pp. 474-476 below. 

23 1952 Hearings, p. 28. 

24 Luther Martin of Maryland—Farrand, The Records of the Federal Conven- 
tion, 1911 Ed., Vol. 3, p. 287; Patrick Henry of Virginia—Henry, Patrick Henry, Life, 
Correspondence and Speeches, Vol. 3, p. 556. 

25 4 Elliott’s Debates, p. 464. 

26 For statistics showing how effective these brakes have been in slowing down or 
preventing the ratification of treaties in the Senate, see p. 465 below. 

27 See p. 458 above. 

28 The Cherokee Tobacco, 11 Wall. 616 (1870); Chae Chan Ping v. United States, 
130 U. S. 581 (1889); Whitney v. Robertson, 124 U. S. 190 (1888); In re Green—Estate 
of Braier, 305 N. Y. 148 (1953), appeal dismissed sub nom. Kalmane v. Green, —— 
U.S. ——, 74 Sup. Ct. 32 (October 12, 1953). 

29 See discussion under Section 1 of the Resolution, pp. 474-476 below. 


SECTION 2 OF THE RESOLUTION 


80 The Government’s brief in Clark v. Allen, 331 U.S. 503 (1947) lists over 50 
treaties now in force relating to reciprocal inheritance rights. We have well over 50 
extradition treaties. 

31 See p. 460 above. 

82 Chirac v. Chirac, 2 Wheat. 259 (1817); Hauenstein v. Lynham, 100 U. S. 483 
(1879); Santovincenzo v. Egan, 284 U.S. 30 (1931); the three treaties of alliance with 
France (1778), 1 Malloy, United States Treaties and Conventions, pp. 468, 479, 482. 

33 46 The American Journal of International Law—Documents, p. 80 (in force 
April 28, 1952), T.I.A.S. 2490. 

34 Nielson v. Johnson, 279 U. S. 47 (1929). 

35 President Eisenhower’s address before the United Church Women at Atlantic 
City, The New York Times, October 7, 1953, p. 3. 

36 Department of State Bulletin, September 7, 1953, p. 308. These were treaties 
of friendship, commerce and navigation with Israel, Denmark, Greece, Japan, West 
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Germany, Ethiopia, Finland and Italy; an agreement with the Bonn Government 
regarding the ownership of West German bonds; a NATO Status of International 
Military Headquarters protocol; and two NATO Status of Forces protocols regard- 
ing jurisdiction of criminal offenses and exemptions from civil process, etc., 99 
Cong.’Rec. 9623 (July 21, 1953), 8948 (July 13), go8g, gogi (July 15), go24 (July 14). 

87 Majority Report, pp. 8-10, 14-15, 17, 22. 

38 Statement by the Department of State, 1953 Hearings, p. 830 at p. 836. 

89 Majority Report, p. 17. 

40 Our present arrangement lets us select whichever method is more appro- 
priate for the particular case. Where the national interest is considered more im- 
portant, we have the power to make the treaty binding on all States. Where the 
desires of each individual State are considered more important, the treaty or a 
Senate reservation may specify that it shall be operative within each State only in 
accordance with State law. The latter method was followed in the case of the 
treaties of friendship with Israel, Denmark, Greece, Japan and West Germany (see 
note 36 above), as regards leaving it to each State to determine whether aliens 
should be permitted to practice law and certain other professions. 

41 1953 Hearings, p. 829. 

42 1953 Hearings, p. g20. 

43 Pp. 23-28. See also our April 1953 Report, pp. 181-184. 

44 Majority Report, pp. 8-10. 

45 Memorandum of Parliamentarian of the Senate, 98 Cong. Rec. 2602 (March 
, 1952). See also Majority Report, p. 22. 

46 House of Representatives Report No. 139, 79th Cong. 1st Sess. 

47 H. J. Res. 12 and 65. 

48 Majority Report, p. 11. 
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SECTION 3 OF THE RESOLUTION 


49 5 Hackworth, Digest of International Law, p. 397. 

50 Majority Report, p. 24. 

51 U.S. Const., Art. II, Secs. 2 and 3. 

51a 1952 Report, pp. 29-38; April 1953 Report, pp. 184-190. 

52 U.S. v. Belmont, 301 U. S. 324 (1927); U.S. v. Pink, 315 U.S. 203 (1942). 

53 Majority Report, p. 25. 

5464 Stat. g80 (1950). Memorandum Relating to the Making of International 
Agreements other than Treaties (Department of State), 1953 Hearings, pp. 853-4. 

55 Speech at League of Women Voters Council dinner at Washington, D.C., 
April 21, 1953. 

56 Majority Report, p. 29, quoting U.S. v. Darby, 312 U.S. 100 (1941). 

56a Pp. 187-189. 

57 Majority Report, p. 29. 

58 See our April 1953 Report, pp. 185-186 and notes thereto. 

59 Pp. 34-36. 

60 Vermont Hatch, The Danger of Abuse of the Treaty Power, 39 A.B.A. Journal 
808, 854 (September 1953). 

60a Senator Bricker himself has ably stated the difficulties and dangers of adopt- 
ing constitutional provisions for executive agreements: “Should the executive 
branch be unduly restricted, one of two things would happen. Observance of an 
unduly rigid constitutional provision might seriously interfere with the conduct of 
the Nation’s foreign affairs. This fact would tend to place a high premium on eva- 
sion of the fundamental law.” (1952 Hearings, p. 29) 

61 Minority Report, p. 62. 
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62 As the Minority Report states (p. 51), it seems clear that the provisions for 
limiting the making of executive agreements would not have been proposed at the 
present time but for the Yalta and possibly the Potsdam agreements. For literature 
pro and con on these agreements, see our April 1953 Report, p. 188 and footnote 69. 

63 1953 Hearings, p. 829. 

64 See McDougal and Lans, 54 Yale Law Journal 181, 317 (1945); and Borchard, 
54 Yale Law Journal 616 (1945). 


SECTION 1 OF THE RESOLUTION 


65 Hepburn v. Griswold, 75 U.S. 603 (1869); Farrington v. Tokushige, 273 U.S. 
284 (1927); Heiner v. Donnan, 285 U.S. 312 (1932). 

65a Pp. 10-17. 

66 The Supreme Court and other decisions are collected and discussed at length 
in the testimony of Attorney General Brownell, 1953 Hearings, pp. 905-913. 

67 See p. 462 above and footnote 28. 

68 1953 Hearings, pp. 907, 909-910. 

69 Speech before a regional meeting of the American Bar Association at Louis- 
ville, Kentucky, on April 11, 1952; reprinted in 1953 Hearings, p. 862 at p. 863. 

70 1953 Hearings, p. 823. 

71 Department of State Bulletin, September 7, 1953, p. 307 at p. 308. 

72 Scares have been created by the misconstruction of the dissenting opinion in 
the Steel Seizure Case (Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 667 
(1952) ), though the dissent actually was founded on the President’s power (alleged 
by the minority but denied by the majority) to enforce the legislative programs of 
Congress by seizure of the steel mills. As Attorney General Brownell pointed out, 
the argument of the dissenting minority of judges would not be affected one way or 
the other by the proposed amendment. 1953 Hearings, p. 927. 

Senator Bricker has referred to one provision of the 1924 Treaty with England, 
under which liquor under seal as ship’s stores on British ships in United States har- 
bors was made free from interference in the same manner “as now provided by law 
with respect to the transit of such liquors through the Panama Canal.” He has 
stated that this treaty violated the prohibition amendment and that its validity was 
never judicially determined. This statement, relied upon by the Majority Report 
(pp- 7, 8), is erroneous on both counts. Actually, the treaty was made in aid of the 
18th Amendment, to obtain for us the important right of search and seizure of 
British flag rum runners beyond the three-mile limit up to an hour’s travel from 
our shores. In the debate on the treaty, it was supported by the dry forces and was 
ratified by a roll-call vote of 61 to 7. (New York Herald Tribune, March 14, 1924, 
p- 1). In a case requiring release of a Canadian ship seized from rum row beyond 
the treaty limit, the Court said the treaty controlled and “I have no doubt that it 
is constitutional.” (The Frances Louise, 1 F. (2d) 1004, 1006; D.C. Mass., 1924). The 
treaty became a model for at least 11 others. 

The proponents have attempted to justify the Resolution by claiming that a few 
court opinions have reached certain results on the basis of the treaty power and the 
United Nations Charter. But the ground of these decisions was the protection 
afforded by the 14th Amendment to the Constitution, which we enjoyed for three 
quarters of a century before the U.N. was ever heard of. The fundamental doctrines 
that all men are created equal, and are entitled to the equal protection of laws, 
stem from our Declaration of Independence and our Constitution. The source of 
these results is not the treaty power. Perez v. Lippold, 198 P. 2d 17 (1948); Fujii v. 
State, 242 P. 2d 617 (1952). 

73 1953 Hearings, p. 913. 
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74 At a news conference President Eisenhower indicated that it seemed to him to 
be a little bit of an anomaly, to amend the Constitution in order to show that it is 
going to remain the same. The New York Times, March 26, 1953, p. 30. 


THE KNOWLAND SUBSTITUTE 


75 See p. 455 above. 

76 See note 4 above. 

76a The second sentence of Section 1 would give the courts power to resolve a 
claim of such conflict. See note 80 below. 

77 The New York Times, July 23, 1953, p. 1. Senator Bricker later attacked the 
Knowland Substitute on the floor of the Senate, 99 Cong. Rec. 11090-5 (August 1, 
1953). 

78 §. Res. 145. At the same time, Senator Lehman also introduced a resolution 
(S. Res. 144) to amend the Senate rules by requiring a roll-call vote on any proposed 
amendment to the Constitution. 

79 See note 45 above. 

80 Also, is it clear that the provision for judicial review in Section 1 does no more 
than confirm the existing law? Senators Bricker and Kefauver strongly assert that 
it goes further. 99 Cong. Rec. 11093-4 (August 1, 1953). 

81 The proponents mention Missouri v. Holland five times in six pages in seeking 
to show the necessity for Section 1. Majority Report, pp. 3, 4, 6, 7, 8. See also Mr. 
Hatch’s article (note 60 above), 39 A.B.A. Journal, 808, 811. 
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APPENDIX 


S.J. Res. 1 as Reported by Majority 
of Senate Judiciary Committee 


SECTION 1. A provision of a treaty 
which conflicts with this Consti- 
tution shall not be of any force or 
effect. 


Sec. 2. A treaty shall become effective 
as internal law in the United States 
only through legislation which 
would be valid in the absence of 
treaty. 


Sec. 3. Congress shall have power to 
regulate all executive and other 
agreements with any foreign power 
or international organization. All 
such agreements shall be subject to 
the limitations imposed on treaties 
by this article. 


Sec. 4. The Congress shall have 
power to enforce this article by ap- 
propriate legislation. 


Knowland Substitute 


SEcTION 1. A provision of a treaty 
or other international agreement 
which conflicts with the Constitution 
shall not be of any force or effect. 
The judicial power of the United 
States shall extend to all cases, in law 
or equity, in which it is claimed that 
the conflict described in this amend- 
ment is present. 


Sec. 2. When the Senate consents to 
the ratification of a treaty the vote 
shall be determined by yeas and 
nays, and the names of the persons 
voting for and against shall be 
entered on the Journal of the Senate. 


Sec. 3. When the Senate so provides 
in its consent to ratification, a treaty 
shall become effective as internal law 
in the United States only through 
the enactment of appropriate legis- 
lation by the Congress. 


[The final section, requiring ratification by the legislatures of three-fourths 
of the States within seven years, is identical in both versions. ]} 








Committee Report 


COMMITTEE ON LABOR AND SOCIAL SECURITY LEGISLATION 


REPORT ON PROPOSED AMENDMENTS 
TO THE TAFT-HARTLEY LAW 


SCOPE OF REPORT 


Due to the large number and wide diversity of the amendments to the 
Taft-Hartley Law which have been proposed to the 8grd Congress, this Com- 
mittee has not attempted to make a bill-by-bill analysis of them. Instead, 
it has considered what it felt were the more important principles involved 
in the multitude of proposals and has commented on them. Reference has 
been made to the bills which incorporate those principles but, as noted, not 
all bills are discussed herein. Moreover, many bills which are discussed 
herein contain a variety of proposed changes and they are not always dis- 
cussed in their entirety. 

Excluded from this report are the subjects of National Emergency Strikes 
and proposals to delineate the jurisdictional boundaries between State and 
Federal Court powers in the regulation of labor disputes. These subjects have 
been embodied in separate reports by this Committee. 

This report was based on an exhaustive and carefully prepared series of 
reports made by a subcommittee of this Committee, comprised of Mr. James 
E. Hughes, Chairman, and Messrs. David I. Ashe, Edward L. Coffey, Samuel 
Harris Cohen, Newton D. Crane, Eugene H. Gordon and Woodrow J. 
Sandler. 

The recommendations made herein were voted on separately and each of 
them was approved by a majority vote although the personnel of the majority 
and the margin of approving votes varied from item to item. 


PROPOSED AMENDMENTS 
AND RECOMMENDATIONS THEREON 


Enlargement of of N.L.R.B. (S. 659 Taft) 


This bill would increase the membership of the National Labor Relations 
Board from five to seven members and would provide that not more than 
four members should come from the same political party. 

The Committee disapproval of this provision was based on the feeling that 


Editor’s Note: The majority and minority reports printed here were circulated to 
the Congress in June, 1953, with the approval of the Executive Committee. 
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any attempt to allocate Board membership on a political basis is undesirable 
and that the mere increase in the number of members of the Board would 
not necessarily speed up its procedures, since the number which the bill 
would require for a quorum would also be increased. 


Creation of Office of Administrator of the 
National Labor Relations Act (S. 659 Taft) 


This bill would create a new office (the incumbent of which would be 
known as the “Administrator of the National Labor Relations Act’) in place 
of the present General Counsel. In addition to having the powers of the 
General Counsel, the Administrator would be empowered, as a party ag- 
grieved, to petition a court to set aside an order of the Board. The Commit- 
tee felt that this was an unnecessary and undesirable change, and would 
tend to add to the present confusion in the relations between the Board and 
its General Counsel, rather than reduce the same. Moreover, the Committee 
was of the opinion that there was no necessity to change the title of the 
General Counsel’s Office. 

An additional objection to the creation of this new office was seen in the 
accompanying provisions whereunder the processing and determination of 
petitions for certification of bargaining representatives would be passed 
back and forth from the Administrator to the Board. These provisions would 
serve, in our view, simply to protract administrative delays. 


Hearings in Representation Cases (S. 655 Taft) 


This bill would authorize officers or employees of a regional office, who 
conduct hearings in representation cases, to make recommendations with re- 
spect thereto. This would be accomplished by striking out the following 
language from the next to the last sentence of Section 9(c)(1) of the Taft- 
Hartley Act: 


“who shall not make any recommendations with respect thereto.” 


The Committee considers this a desirable amendment, and it was ap- 
proved, with the recommendation, however, that the Act be amended 
simultaneously to require that any such recommendations be in writing and 
served on all parties to the proceeding and that all such parties shall have the 
right to submit exceptions and file briefs in support thereof. 


Arguments Before Single Board Member (S. 657 Taft) 


This bill provides that a single member of the National Labor Relations 
Board may hear oral argument in any case. It is required, however, that final 
decision may be made only by the full Board or at least three members 
thereof. 

The Committee felt that this provision would help speed up the proceed- 
ings before the Board without loss of protection to the parties and it was ac- 
cordingly approved. 
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Dismissal Motions on Jurisdictional Challenge (S. 659 Taft) 


Under this proposal the filing of a motion to dismiss a Labor Board com- 
plaint for lack of jurisdiction would automatically postpone a hearing of the 
case on the merits—and this even when the hearing was already in progress. 

The Committee voted to disapprove this proposal on the ground that the 
regulation of procedures on the raising of a jurisdictional objection should 
be left to the Board and not be made the subject of legislation. Wise ad- 
ministrative regulation can provide for the safeguarding of rights during the 
pendency of a jurisdictional challenge without permitting dilatory or base- 
less motions indefintely to postpone action on the merits of a case. 


Scope of Bargaining—Restricting Labor Board’s 
Right to Define (S. 369 Murray and H. 2510 Dingell) 


This bill would provide, among other things, that the National Labor Re- 
lations Board shall not define the scope of collective bargaining or the man- 
ner of conducting the same. 

The Committee disapproved the adoption of this restriction. The language 
of the amendment is so vague and general in scope that it might well be held 
to prevent the Board from making any effective determination as to the good 
faith of the bargaining either of a company or of a union in any given 
situation. 


Abolition of Rule Against Second Election 
Within Twelve Months (H. 3067 Condon) 


The proposal here is to abrogate the rule which prohibits the direction of 
a second election within a twelve month period. 

This provision of the law has operated to promote stability of labor rela- 
tions and reduce conflicts and raiding. The twelve month period is of reason- 
able duration. The abolition of this rule would in our opinion, create unrest 
and serve no useful purpose. 


Extent of Organization as a Factor in Unit 
Determination (H. 3067 Condon) 


It is proposed by this amendment to eliminate Section 9(c)(5) of the Taft- 
Hartley Law which states: 


“In determining whether a unit is appropriate for the purposes speci- 
fied in sub-section (b) the extent to which the employees have or- 
ganized shall not be controlling.” 


The Committee felt that this deletion would go too far and might be 
interpreted to mean either that no consideration can be given to the extent 
of organization or that this factor should be given controlling weight. The 
Committee is opposed to either extreme and recommends against this 
proposal. 
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Application of Federal Arbitration Act to 
Labor Agreements (H. 3067 Condon) 


This amendment would make labor agreements subject to the Federal 
Arbitration Act notwithstanding any language in such Act which might 
otherwise operate to exclude them. 

This amendment is designed to clarify the law on a point which has been 
the subject of conflicting court decisions. The Committee approves the 
amendment in principle but suggests that the Federal Arbitration Act re- 
quires further study and revision in relation to labor agreements. Should this 
amendment Le adopted it is further suggested that it contain an express pro- 
vision that it will not operate to deprive any State court of jurisdiction to 
enforce such agreements, or to enforce arbitration awards in connection 
therewith, under the terms of any applicable State arbitration laws. 


Right of Replaced Economic Strikers to Vote 
in Representation Proceeding (S. 655 Taft 
and H. 3067 Condon) 


These bills would restore the right of the Labor Board to permit replaced 
economic strikers to vote in representation elections by striking out the 
statutory disenfranchisement of such strikers now contained in the Taft- 
Hartley Law. 

Previous to the enactment of this law the Labor Board determined the 
eligibility of such strikers to vote on a case-by-case basis. 

The Committee believes that a replaced economic striker should not ipso 
facto lose his voting status at the time of replacement, as the law now re- 
quires. Many cases present strong reason why he should be permitted to vote 
in an election held prior to the time he, himself accepts another job. Gen- 
erally speaking, replaced strikers are rehired after a strike is over whether 
the strike is successful or not. The compulsory feature of the present law 
would bar all such from the ballot box. The potential for injustice under the 
present law has not, up to the present, been felt to any substantial extent 
because of our high level of national employment. Should this level drop, the 
present law could be used to encourage workers to assist in breaking up each 
other’s unions in competition for a sharply reduced number of available jobs. 

The Committe recommends, therefore: 


a. That the right to determine eligibility to vote by replaced eco- 
nomic strikers in Labor Board elections should be restored to the 
National Labor Relations Board; 


b. that the law provide, however, that no such replaced striker shall 
vote in any case where more than a reasonable time has elapsed be- 
tween the replacement of such a striker and the date of the election. 
The question of what constitutes reasonable time should be de- 
cided by the National Labor Relations Board in each case; 


c. all strikers, other than economic strikers, who are not entitled to re- 
instatement, should continue to be barred from voting. 
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Removal of Loss of Status Penalty for Strike 
During Sixty Day Period (S. 655 Taft) 


Under the present law, employees who strike during the period of sixty 

, days prior to the expiration or modification of a collective bargaining agree- 

ment automatically lose their status as employees and their statutory protec- 
tion as employees under the Act. 

The Committee feels this provision, like the one discussed above concern- 
ing replaced economic strikers, to be too harsh and approves the proposal to 
eliminate it from the law. In recording its approval of the amendment, how- 
ever, the Committee wishes also to record its understanding that this amend- 
ment does not relieve employees of the consequences of a strike in violation 
of any contractual obligation not to strike, and to state that its approval of 
the amendment is made on the basis of this understanding. 


Redefinition of “Employer” (H. 3067 Condon) 


This bill would substitute the old language of the Wagner Act, in defining 
those who are treated as within the meaning of the term “employer” for the 
present language of the Taft-Hartley Law. Thus, for the words “includes any 
person acting as an agent of an employer” the bill would substitute “includes 
any person acting in the interest of an employer.” 

In enacting the Taft-Hartley Act, Congress substituted the present 
language for the express purpose of narrowing employer responsibility for 
acts by persons who, according to the House Report, were only “remotely” 
connected with the employer. 

The majority view of this Committee is that the present language is broad 
enough to cover any set of circumstances under which an employer can 
properly and fairly be held responsible for the acts and statements of others. 
It therefore recommends rejection of this amendment. 


Appeal from Refusal to Issue Complaint by 
General Counsel (H. 3067 Condon) 


The proposal is to permit an appeal to the National Labor Relations 
Board from a decision by General Counsel refusing to issue a complaint in 
an unfair labor practice case. 

This Committee believes that in the interests of fair play a party whose 
application for a complaint has been denied should be given the opportunity 
of applying to the Board therefor. The finality of the General Counsel’s re- 
fusal under present law seems an undue restriction on complaining parties. 


Restoration of Pre-Hearing Elections (H. 3067 Condon) 


The bill would authorize the holding of elections in advance of hearing, 
in the discretion of the Board—thus reverting to procedure which was avail- 
able in the days of the Wagner Act. 

The Committee majority voted to oppose this amendment. The room for 
interposition of groundless objections by employers and unions for the sole 
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purpose of obtaining delay under the present law is recognized. This ob- 
jection, we feel, is substantially outweighed by the possibility of second elec- 
tions rendered necessary by improper unit or other determinations made in 
a hasty effort to conduct an immediate election. The disappointments and 
antagonisms built up by second elections are, in our view, more disruptive of 
labor relations and prejudice more substantial rights of parties than do the 
delays incident to regular and normal pre-election procedure. 


Elimination of Mandate to Labor Board to Seek 
Injunctions in Certain Secondary Boycott Cases 
(S. 655 Taft H. 2510 Dingell, H. 2511 Rhodes 
and H. 3361 Bailey) 


All of the above bills would repeal the present provision of law, Section 
10(1) of the Taft-Hartley Law, which requires the National Labor Relations 
Board to apply for injunctions in cases involving strikes or secondary boy- 
cotts where an object thereof is: 


a. forcing an employer or a self employed person to join a labor or 
employer organization or forcing any employer or other person to 
boycott another; 

b. forcing another employer to recognize or deal with a labor organi- 
zation unless such labor organization has been certified by the 
Labor Board; 

c. forcing any employer to recognize one labor organization where 
another has been certified; 

d. forcing any employer to assign particular work to employees in a 
particular labor organization, trade, craft or class, unless such em- 
ployer is failing to conform to a Labor Board order or certification. 


Some of the above bills would also repeal the provisions, Section 10(j), 
giving the National Labor Relations Board discretionary power to apply for 
injunctions in other unfair labor practice cases. 

One of the bills (Bailey) would repeal Section go2(e) under which juris- 
diction is conferred on the District Courts of the United States to issue in- 
junctions against violations of the other subparagraphs of Section 302. These 
make it unlawful for employers to subsidize representatives of employees, 
for such representatives to agree to receive or accept subsidies from em- 
ployers; and for payments to be made into employees’ welfare funds except 
in strict accordance with prescribed terms and conditions. 

The Committee majority opposes all these bills and recommends that the 
present law continue without change. 

The effect on a business of action of the kind described in Section (10)(1) 
is so serious as to call for continuance of the mandatory provisions of that sec- 
tion. Indeed, even under the present mandate, unavoidable delays in pre- 
paring injunction papers and applying to Court for relief often imperil the 
life of a business. To remove the mandate would be to encourage illegal 
conduct which demands either unconditional surrender or extinction. 
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The provisions of Section 10(j) and 302 (e) likewise serve a useful purpose 
in discouraging conduct which has been branded as illegal. They should be 
continued without change. 


Legalization of Closed Shop (H. 1920 Chenoweth) 


This bill would legalize any agreements of any type which were valid 
under the Wagner Act, including closed shop and other union security 
clauses included in collective bargaining contracts between a union and an 
employer provided that the parties had collective bargaining contracts for a 
continuous period of at least twenty-five years. 

This bill was disapproved by a majority vote. While not all those who 
voted against it did so for the same reason, the preponderant objection to 
the bill was based on the opinion that any exceptions to the closed shop ban 
should be limited to industries where casual employment of skilled workers 
prevails. The above bill seemed much too broad to the Committee. We did 
not feel that mere duration of collective bargaining relationships is a logical 
basis on which to found the legalization of the closed shop. 


Exception to Closed Shop Ban for Building 
Trades Only (S. 656 Taft and H. 318 McDonough) 


These bills would create an exception to the Act’s restrictions on union 
shop agreements, in favor of the building trades only. In that particular 
industry, unions would be permitted (1) to sign union shop contracts prior to 
the hiring of workers required for a construction project; and (2) no repre- 
sentation elections would be required although employees would be per- 
mitted to choose their bargaining representatives in an expedited proceed- 
ing. It would be permissible to require employees to join the union (under a 
union shop clause) within seven days after employment rather than the thirty 
days otherwise required by the Taft-Hartley Act. In all other respects the 
Act would continue to apply to building trade unions. 

One of the reasons for the approval of this Taft bill is that the Board has 
actually found it impossible to conduct representation elections in the build- 
ing industry and the present requirements of the law are therefore 
unenforceable. 

Also, the building industry is deemed to be one in which there is “casual 
employment” rather than a long term relationship between employer and 
employee. 

The Committee felt that the need for making an exception for this in- 
dustry was established for the reasons stated above. The Committee therefore 
recommended its passage and also that the amendment be broadened to in- 
clude a provision so it will apply even in States which have bans against any 
kind of union shop. This recommendation was embodied in a Taft bill on 
this subject, which passed the Senate in 1952. In the Senate Labor Commit- 
tee Report (82d Congress 2nd Session #1509) the following statement on this 
subject appears: 
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“The needs of the contractors, labor organizations and employees in 
this industry are the same throughout the country ***. Their impact 
upon the national income, and especially defense activities, does not 
vary from state to state. The said preemption provision is especially 
important in view of the fact that sixteen states now have union se- 
curity laws which are more stringent than those of Sec. 833 or of the 
proposed Taft amendment.” 


It is further recommended that the definition of building industry as in- 
cluded in the proposed amendment be broadened to cover heavy, highway 
and engineering construction. In the recent Senate hearings representatives 
of the National Contractors Association urged this change and the adoption 
of the entire bill as so modified. 


Exception to Closed Shop Ban for Printing Industry 
(S. 369 Murray, H. 2510 Dingell, H. 2511 Rhodes) 


These bills would provide an exception from the rules against the closed 
shop in favor of the printing industry, similar to that covered in the above 
bills for the building industry. 

The Committee did not feel that the printing industry is characterized by 
“casual employment” of its employees. The chief reasons advanced by the 
printing unions for creating an exception for the printing trades have been 
the long history of closed shop agreements and the claim by the printing 
trade unions that there has been a disruption of labor relations by the union 
security limitations of the Taft-Hartley Law. Protracted litigation between 
the Typographical Union and the Labor Board has resulted from the 
Union’s resistance to the Board’s interpretation and application of the Taft- 
Hartley Law on this subject. 

The Committee voted to disapprove this amendment. No sound reason 
appears why an exception to the general ban against closed shop should be 
created for this industry. 


Prohibition Against N.L.R.B. Findings of 
Illegality of Union Security Clauses in 
Representation Proceedings (H. 3067 Condon) 


This bill would add a sub-section to Section 9(c) of the Act expressly pro- 
viding that the Board shall not rule upon the validity of any union security 
clause in a collective bargaining agreement, in the process of a representation 
proceeding. In other words, such rulings would only be permissible in unfair 
labor practice cases. 

It was brought out in the discussion of this bill that under the present law 
the Board may find in a summary way in a representation proceeding that a 
union security clause is illegal, and thereby affect its decision on the eligi- 
bility of particular workers to vote in an election. The present law also makes 
it possible for the Board to strike down an existing collective bargaining 
agreement and permit a new union to force an election, regardless of the 
usual twelve months rule. 
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Approval of this bill was voted on the ground that the summary nature 
of a representation proceeding was not designed or well adapted to the con- 
sideration and determination of questions of legality of contract clauses. 
This conclusion, it was felt, is fortified by the absence of any appellate pro- 
cedure within the Board to review original determinations in such cases. The 
issue of contract clause legality or illegality should be tried only in a proceed- 
ing which partakes of a judicial nature, and not in one which was intended 
solely as an administrative adjunct. 


Continuance of Use of Anti-Communist 
Affidavits (S. 655 Taft) 


The majority of the Committee were of the view that continuance of the 
present provisions of law governing anti-Communist affidavits does not ade- 
quately meet the problem of Communism in labor unions. These provisions 
have served a useful purpose to date but their usefulness has been limited. 
They do not meet, for example, the case of union officials who comply with 
the letter of the law by resigning from Communist Party membership one 
day, follow this by signing the affidavit required by law and then rejoin the 
Party either formally or in effect by full devotion to the party line. National 
Labor Relations Board officials have testified they have neither the staff nor 
the funds nor the wish to investigate or police sworn statements filed with 
them. 

Under these circumstances the Committee majority favored a funda- 
mentally new approach to this question by enactment of a law which would: 


1. Transfer jurisdiction over the problem of Communism in labor 
unions to an agency independent of the N.L.R.B., such as Sub- 
versive Activities Control Board. 


2. Provide a fair procedure for hearings and appeals by such Board, 
of charges of Communism in labor unions. 


3. Provide that where findings are duly made by the Board that a 
union is Communist dominated, relief under the Taft-Hartley Law 
and under the Norris-LaGuardia Act be withdrawn from such 
union and, similarly, that where an individual member of a union 
is found to be a Communist, his protection under the Taft-Hartley 
Law be withdrawn; such withdrawal in the case of the union or 
of the individual to continue unless and until the union or indi- 
vidual involved purges itself or himself within a reasonable time. 


Certain of the foregoing features are embodied: in the Goldwater Bill, S. 
1254, and the Rhodes Bill, H. 3993. However, because the bills contain other 
features which were deemed objectionable, they were not approved as such 
by this Committee. 

Failing enactment of such a law, the Committee majority favored con- 
tinuance of the present law with the following amendments contained in 
Senator Taft’s bill: 
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1. Deny power to the N.L.R.B. to entertain a petition prior to com- 
pliance with the affidavit filing requirements.* 

2. Expand the oath to include other forms of totalitarianism as well 
as Communism. 

3- Broaden the list of those who are considered union “representa- 
tives” subject to the filling requirements to include all persons 
with authority in formulating policies. 

4. Modify Sections 8(a)(3) and 8(b)(2) of the law in such a manner as 
to permit an employer to discharge a worker if the employer has 
reasonable ground to believe that the worker has been expelled 
from the union because it has determined him to be a Communist. 


The Committee majority disapproved the proposal to extend the affidavit 
requirement to employers on the ground that it was intended solely as a 
gesture to labor but neither achieved the aim of making the affidavit pro- 
visions more palatable to unions nor served any other significant purpose. 


Definition of Term “Agent” for 
Purposes of the Act (H. 4270 Javits) 


Under the present law, it is expressly provided in Sections 2 (13) and 
3o1(e) that the question of whether acts performed were actually authorized 
or subsequently ratified shall not be controlling in determining whether any 
person is acting as an “agent” of another person. The intention of these pro- 
visions was to make it possible to attribute responsibility to alleged principals 
(particularly officials of unions) in a greater number of cases than had been 
true under the Wagner Act. Mr. Javits’ bill would eliminate these two sub- 
sections and instead would add an amendment to Section 301 providing that 
no officer or member of any labor organization and no such labor organiza- 
tion itself, participating or interested in a labor dispute, could be held re- 
sponsible for the unlawful acts of an individual, officers, members or agent 
except upon clear proof of actual participation in or actual authorization of 
such acts, or ratification thereof. 

The majority of the Committee are against this bill, feeling that the same 
standard of agency should apply to unions and employers and that the 
present Act in general prescribes the common law requirements of agency 
in both cases. This is felt to be desirable and is consistent with the action 
taken by this Committee with respect to H. 3067 (Condon) wherein changes 
in the definition of the term “employer” had been proposed. 


Limitations on the Federal Jurisdiction (S. 1785 Smith) 


The Smith bill appears to be based on the theory that the present juris- 
diction of the N.L.R.B. is too broad to permit efficient handling of cases, and 


* Under the present law, the Board has taken the position that petitioner may 
comply at any time up to issuance of a complaint. This has enabled non-complying 
unions to take advantage of the Board’s preliminary investigatory procedures and 
to work out settlements in the course thereof without complying with the law at all. 
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that the Proviso in Section 10(a) under which the Board was empowered 
(under certain circumstances) to cede jurisdiction over cases to State agencies 
has been an insufficient or improper remedy for this condition. 

Mr. Smith’s approach is based on the premise that Congress itself should 
assume the sole authority to decide just which cases are to be handled by the 
N.L.R.B. and which ones are to be exempted from its jurisdiction. His bill 
would eliminate the Proviso in Section 10(a) and would list various “em- 
ployers” who would not be included in the definition of that term (appear- 
ing in Section 2(2)—thus wholly exempting them from the Act. The following 
are the classes of employers who would be so exempted: 


a. Any employer whose employees do not exceed nine in number. 

b. Any public utility subject to regulation by a State in which the 
utility is located and if its total annual dollar volume of sales 
within such State is at least 75% of its total volume. 

c. Any employer primarily engaged in the building and construction 
industry. 

d. All employers who do not sell or purchase in or through interstate 
commerce certain minimal annual amounts. 


The bill contains no express provision as to whether the exemption of 
these employers from the Federal jurisdiction shall subject them to (or hold 
them free from) the jurisdiction of any available State agency. The Commit- 
tee majority were of the opinion that the exclusions proposed in this bill 
were arbitrary in nature and not thoughtfully grouped. Furthermore, the 
industries excluded under this bill would be left without any labor board 
regulation in all States where no State labor board exists. This would be 
true in approximately forty States. 


Restrictions on Freedom of Speech (S. 655 Taft) 


This bill would provide for an amendment to Section 8(c) of the Act so 
that after the following words: 


“The expressing of any views, argument, or opinion, or the dissemina- 
tion thereof, whether in written, printed, graphic, or visual form, shall 
not constitute or be evidence of an unfair labor practice under any of 
the provisions of this Act,” 


there would be added the following words: 


“nor shall it be the basis of setting aside an election conducted under 
Section 9.” 


A majority of the Committee voted in favor of the proposed amendment. 
Under the construction placed upon Section 8(c) by the Board, something 
less than full protection of the right of free speech has been provided. The 
Board, while acknowledging the limitation on its powers in so far as unfair 
practice charges are concerned,, has repeatedly held that it had a right, never- 
theless, to set aside elections on the basis of employers’ statements. The pro- 
posed amendment would provide protection, therefore, to the right of free 
speech in an area where it is not now protected. 
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Welfare Plans (S. 658 Taft) 


One portion of this bill would require the Secretary of Labor to examine 
all provisions of agreements establishing a welfare fund and to hold a hear- 
ing (if applied for by any interested person) with respect to the compliance 
of such provisions with the Act. If his decision was favorable, the Secretary of 
Labor would then certify that the welfare plan in question was in compliance 
with the Act. 

The effect of this proposal would be to shift from the employer to the Sec- 
retary of Labor the responsibility for satisfying himself as to whether or not 
a given welfare plan complies with the law. 

It was the view of the Committee majority that this provision would result 
in unnecessary red tape and place a serious additional burden upon the office 
of the Secretary of Labor, without commensurate benefit. Moreover, some of 
the members of the Committee also felt that the substance of the proposal 
was undesirable in that the certification of the Secretary of Labor would 
necessarily be given a greater degree of importance than the narrow issue 
covered by it would warrant. 

Another provision of this bill would empower the employer to waive the 
present requirement that he be represented in the administration of the trust 
fund around which the welfare plan is organized. 

A majority of the Committee voted in favor of the continuance of the 
present requirement of the Act and against the proposed amendment, feeling 
that public policy requires that employers continue to share in the responsi- 
bility for welfare plans, regardless of their personal wishes. 


Supervisory Employees (H. 465 Lesinski) 


This bill would modify Section 8(a)(3) of the Act by re-subjecting to the 
jurisdiction of the N.L.R.B. “Supervisors” who have no power to hire or fire. 
This would be done by broadening the definition of “employee.” On the 
other hand, no change would be made in the definition of “supervisor.” 

The Committee majority felt that the proposal was inartistically drawn 
and that the question involved did not seem to be clearly thought out or 
fully considered in the drafting of the bill. It accordingly voted to disapprove 
the bill. 


Effect of Collective Bargaining Contracts (S. 1310 Ives) 


This bill would atempt to avoid the effect of those decisions of the Board 
which have held that points not expressly covered in a collective bargaining 
agreement may be brought up by a union for bargaining even during the 
effective period of the contract. The bill would provide that neither party 
should be required to enter into collective bargaining discussions on any 
point during the contract term, or until otherwise required by the contract 
itself. 

The Committee majority voted in favor of this amendment, feeling that 
the parties to a collective bargaining agreement should not be obliged to 
think of and provide for every possible issue, in order to assure themselves 
of peace during the contract period. 
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Legalization of Certain Secondary Boycotts 
(S. 655 and 658 Taft, H. 2510 Dingell, H. 2511 Rhodes) 


S. 655 and 658 would legalize certain secondary boycotts by permitting a 
striking union to induce a strike by employees of a second employer to whose 
plant work has been transferred because of the strike. The former of the 
bills above numbered would remove this type of secondary boycott from the 
injunctive provisions of the Act and the latter would free it from Section 303 
under which injured persons may sue violators for damages. A majority of 
the Committee would approve the validation of secondary boycotts with re- 
spect to struck goods if limited to cases in which arrangements have been 
made between the two employers for the handling of business by one as a 
temporary measure of assistance to the other. The bills above numbered, 
however, are not so limited. They are broad enough to remove the protec- 
tion against a secondary boycott in a situation where the second employer 
takes business in the hope of retaining it, and as a bona fide competitor of 
the first employer. In this case the majority did not feel that the second em- 
ployer should be subjected to a secondary boycott. It accordingly opposed the 
bills as drawn. 

The Dingell and Rhodes bills would legalize all secondary boycotts. The 
majority of the Committee were opposed to any such wholesale legalization. 
The bills would also eliminate the reference to “trade, craft, or class” in 
Section 8(b)(4)(D) of the Taft-Hartley Law under which it is illegal to force 
or require an employer to assign particular work to employees in particular 
classifications. The majority of the Committee felt that the suggested pro- 
vision was unclearly drawn. It recommended, instead, the addition of a 
proviso to Section 8(b)(4) making it clear that the Act would not prohibit a 
strike for the purpose of compelling the assignment of particular jobs to 
union rather than non-union workers. 


June 30, 1953 
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MINORITY REPORT ON AMENDMENTS 
TO THE TAFT-HARTLEY LAW 


INTRODUCTION 


The writing of this Minority Report was primarily motivated by the con- 
clusion that the changes approved by the majority of the Committee on 
Labor and Social Security Legislation of The Association of the Bar of the 
City of New York leave the Country, and especially the laboring men and 
women, burdened with the fundamental weaknesses of the Taft-Hartley 
Law. We submit that the law was originally motivated by a desire to make 
the Government a partisan on the side of the employers and in direct op- 
position to the spirit described by President Eisenhower in his February 2, 
1953 “State of the Union” message: 


“Government can do a great deal to aid the settlement of labor dis- 
putes without allowing itself to be employed as an ally of either side. 
Its proper role in industrial strife is to encourage the processes of 
mediation and conciliation. These processes can successfully be di- 
rected only by a Government free from the taint of any suspicion that 
it is partial or punitive.” 


The Taft-Hartley Law was a misguided effort to settle the unprecedented 
and large scale industrial unrest that ensued in the two postwar years of 1945 
and 1946. The resulting postwar strife was not characteristic of settled peace- 
time labor-management relations and, as Mr. George Meany, President of the 
A. F. of L., in his statement before the Committee on Education and Labor 
of the House of Representatives, March 3, 1953, pointed out, the Taft- 
Hartley Law of 1947 was basically the end result of uninformed response to 
the abnormal postwar labor relations. The Taft-Hartley Law was not passed 
as an emergency measure, but as a permanent measure, despite the fact that 
the postwar stoppages of that period resulted from disputes over wages and 
reduction of take-home pay due to the termination of overtime, and not over 
the respective rights of workers and employers. 

The Majority Report would still leave the following basic antilabor pro- 
visions of the Taft-Hartley Law unaffected in the following respects: 

1. Government by injunction would be continued with a weakening of the 
Norris-LaGuardia Act by virtue of the Labor Board’s having the mandatory 
duty to apply for injunctions against certain strikes and boycotts. 

2. Boycotts would still be illegal, including many forms which have for 
some thirty years or more been regarded by the courts as legitimate union 
activities. 

g. Unions would still be subject to damage suits by employers, or even 
outside parties, for violation of the many provisions forbidding strikes and 
boycotts which have been historically regarded as lawful. 
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4. The traditional right of picketing a form of free speech, would continue 
to be further restricted by the Federal law, although more than adequately 
covered by state law. 

5. The ban on the closed shop contract would remain as would most of 
the limitations on the union shop contract. State laws on the subject would 
still be subordinate to the Federal law except where such state laws were 
more hostile than the Federal law to union security. The only exception to 
the foregoing would be in the instance of the building trades. (Taft, S. 656) 

We submit that the Taft-Hartley Law cannot be salvaged by the parsi- 
monious amendments approved by the majority. The time is past due for a 
return to a constructive labor relations policy based, not upon Government 
partisanship in favor of management, but upon the principle of free collec- 
tive bargaining between equal employers and employees. 

We now address ourselves to some of the specific proposals of the majority: 


1. Extension of organization as a factor in 
Unit determination (H 0367-Condon) 


We favor the deletion of 9(c). We submit that the reasons for the majority’s 
opposition to this proposed amendment are based on a misunderstanding 
of the purpose of this Taft-Hartley section. The objections to the “extension 
of organization” doctrine should be considered in the light of the simple fact 
that unions in many instances are trying to organize large industrial corpora- 
tions often set up in the form of holding companies, subsidiaries with na- 
tional chains, or multiple plants located in various parts of the Country. The 
“extent of organization” doctrine of the Wagner Act was intended to en- 
courage the practice of collective bargaining by making the organization of 
such enterprises feasible. 

Also an association of employers may be held to be an appropriate bar- 
gaining unit. Unless a union is permitted to organize and bargain for one 
employer at a time, unionization may be practically impossible of attainment. 

Before Taft-Hartley amendment the Board had administrative discretion 
to decide whether or not a single plant was an appropriate bargaining unit. 

In the case of Standard-Coosa-Thatcher Co., 80 NLRB 50, the Board 
ruled that only a two-plant unit was appropriate since the extent of organiza- 
tion could no longer control under Section 9(c)(5). Previous to Taft-Hartley 
the Board, in a case involving the very same company, held a single plant 
unit appropriate on the basis of the extent of organization. 

Where there is only one bona fide union in a representation proceeding, 
there is no reason to deny the wishes of the organized employees for a plant 
unit, as the controlling factor is the wishes of the. employees as articulated 
through the extent of progress of labor organization. 

Where there are two competing unions and one desires the multiple em- 
ployer unit rather than the unit based on organization, the factor of organi- 
zation should be denied and the employer unit ordered. 

The foregoing indicates that rigid control of the Board in determining 
appropriate units may be injurious to employers as well as to employees in 
given situations. We therefore urge the deletion of said section. 
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2. Right of Economic Strikers to Vote in 
Representation Cases (S. 655) 


We dissent from the Committee’s recommendations set forth in (b) and 
(c). We believe that under Section 9(c), as throughout the Taft-Hartley Act, 
rigidity rather than flexibility in the exercise of administrative discretion by 
the Board was induced to make the position of the labor unions involved in 
Board proceedings more difficult. We therefore favor leaving it to the 
Board’s discretion to determine on a case by case basis whether particular 
strikers are eligible to vote. 

President Eisenhower, in his speech last September to the American Fed- 
eration of Labor, referred to this section: 


“I have talked about the Taft-Hartley Act with both labor and in- 
dustry people. I know how the law might be used to break unions. 
That must be changed. America wants no law licensing union-busting 
and neither do I.” 


We submit that it is equally important that strike breakers should not be 
allowed to vote in such elections to determine whether or not the regular 
legitimate employees are to be represented by the union of their own choos- 
ing. We therefore propose that the Act be further amended by adding a pro- 
vision that strike breakers shall not be allowed to participate in post-strike 
representation elections. 

A Senate Committee in discussing the harmful effects of Section 9(c)(3), in 
a report entitled “The Taft-Hartley Law in Action,” stated: 


“The Subcommittee explored the impact of this provision in the 
American Enka case.* In this case it concluded: “The effect of that doc- 
trine on the American Enka case is obviously that since the back to 
work movement had replaced the strikers the old union would be 
ousted and the competing union which had had no valid interest in 
the plant prior to the dispute, would emerge victorious from any 
election. Under such circumstances as these, the doctrine would con- 
vert the ultimate exercise of economic strength by the union, the 
strike, into a suicidal weapon.’” 


3. Redefinition of Employer (H 3067-Condon) 


The reasoning of the majority again is faulty in that it does not consider 
the original reason for the Taft-Hartley provision. The Taft-Hartley Law 
dropped the inclusion of persons acting “in the interest of” an employer and 
substituted for it persons acting ‘“‘as an agent of” an employer. Prior to Taft- 
Hartley the Board required, before finding that persons acting in the interest 
of an employer were guilty of an unfair labor practice, that they had sub- 
stantial relationship with the employer involved. The intent of the authors 
of Taft-Hartley was to grant to employers a larger area of exemption from 
responsibility for things said or done by citizens’ committees, local govern- 
ments, supervisory employees, labor relations advisors and other “outsiders” 
who, as a matter of fact, were inspired or induced by the employer to engage 
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in the anti-union conduct although they were not in a strict, technical, legal 
sense agents. 

In International Association of Machinists v. NLRB 311 U. S. 72, 80, the 
Court held: 


“We are dealing here not with private rights, nor with technical 
conception pertinent to an employer's legal responsibility to third 
persons for acts of his servants, but with a clear legislative policy to 
free the collective bargaining process from all taint of an employer's 
compulsion, domination or influence.” 


Taft-Hartley was predicated on an opposite philosophy to that expressed 
above by the Supreme Court. Prior to Taft-Hartley the Board in its discre- 
tion, after a full review of the evidence in a particular case, could determine 
whether there was such a relationship between the employer and the outside 
person or group as to warrant attributing the anti-union activities affecting 
its labor relations policies to the employer. Narrowing the definition of em- 
ployer to the common law concept of agency meant the barring from the 
control of the Board of unscrupulous and immoral practices indulged in by 
many employers in days prior to the Wagner Act as fully documented by the 
Senate LaFollette Committee. Under the old definition, as the Board stated 
in the Lund case, 6 NLRB 423: “Whoever acts, or in the capacity of an em- 
ployer, controls the employer-employee relations in an integrated industry 
is the employer.” The Board was able to cope with unfair interferences under 
the old Act in situations involving interrelated and holding company sys- 
tems, joint and part-time employer, independent contractors, as employers, 
as well as those acting in behalf of an employer, to wit, citizens’ committees, 
vigilantes, employer associations, and public officials. The Board in its dis- 
cretion could also proceed against personnel of large scale industrial units 
where in the very nature of the company’s size there was no personal contact 
between employer and employees. The anti-union policy, however, was 
carried out by employees, who actually acted against the union but were 
legally not agents in accordance with the law of agency. 

We submit that it was fair that the employer should bear responsibility 
for the acts of his agents, personnel or outside persons whether they acted 
inside or outside the management in carrying out the employer's labor 


policies regardless of the employer’s actual participation or authorization 
thereof. 


4. Secondary Boycotts, Strike and Picketing Provisions 
(S. 655 and 658, Taft; H 2510, Dingell; H 2511, Rhodes) 


The majority report has inadvertently omitted any mention of three bills 
considered by the Committee dealing with the substantive aspects of sec- 
ondary boycotts, strikes and picketing. 

S. 655 (Taft) would amend Section 8(b)(4)(A) of the Act to legalize a 
“struck goods” secondary boycott, i.e., a “refusal to perform work which be- 
cause of a current labor dispute between another employer and his em- 
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ployees is, for the duration of such dispute, no longer being performed by 
the employees of such other employer.” S. 658 (Taft) would make the same 
amendment to Section 303 (a) of the Act, which permits private suits for 
damages. 

We submit that these proposed amendments by Senator Taft should be 
approved and enacted. The present ban on unions is one-sided and unfair. 
An employer may ask a friendly competitor or other employer to do his work 
during a strike or lockout, but the union may not ask its own members or the 
members of another union working for the other employer not to perform 
the work. The other employer in such a situation is not an innocent by- 
stander or a neutral to the primary dispute. He is engaged in strike-breaking. 
Where an employer exercises his right to farm out work during a labor dis- 
pute, the union should have the right to retaliate by asking fellow workers 
not to do such work. 

In fact the amendments proposed by Senator Taft do not go far enough. 
Under Taft-Hartley, a struck employer can ask fellow employers to lock-out 
non-striking union members, and they can do so; he can ask fellow employers 
to ship goods to his customers until the strike is over; he can ask storekeepers 
to refuse credit to strikers. The striking union, however, may not seek the 
assistance of other unions to reduce patronage of, or availability of materials 
to, a struck employer; or picket peacefully the plants of suppliers to, or pur- 
chasers from, a struck employer; or call the employees of such employers out 
on strike. 

We submit that the whole concept of prohibiting in blanket fashion cer- 
tain union activities commonly and loosely called “secondary boycotts,” as 
Section 8(b)(4) of the Act does, interferes with many union practices which 
have for years been regarded by legislatures and the courts as having legiti- 
mate labor objectives. Unions have long been able to publish “unfair” and 
“we don’t patronize” lists directed against employers who are doing business 
in aid of a struck plant or against employers operating under sub-standard, 
non-union conditions. It has also been recognized by students of labor- man- 
agement relations that the employer who seeks a competitive advantage over 
other employers in the same industry by hiring workers at wages and condi- 
tions lower than those prevailing in union shops is not the “innocent third 
party” he is generally pictured to be. He helps to undermine union condi- 
tions everywhere. (See in this connection, Chief Justice Taft in American 
Steel Foundries v. Tri-City Council 257 U. S. 184; and Exchange Bakery & 
Restaurant v. Rifkin, 245 N. Y. 260.) Yet under Taft-Hartley unions are pro- 
hibited from taking steps to exclude the products of such non-union em- 
ployers from the market. 

For the reasons set forth above there are also certain situations in which 
concerted activities to force an employer into an employers’ association are 
entirely warranted for the benefit of both the union and its members as well 
as of fair employers. So, too, there are many situations in which unions 
rightly seek to make self-employed persons members join their organizations 
or an employers’ association. 
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We, therefore, urge the enactment of H. 2510 (Dingell) or H. 2511 
(Rhodes), which would (1) legalize all peaceful picketing; and (2) strike out 
all of provisions of Section 8(b)(4) which prohibit secondary boycotts, as well 
as union activities seeking to compel an employer to join an association or 
to compel a self-employed person to join a labor or employer organization. 

The majority report has also inadvertently omitted reference to a decision 
taken by the Committee, which we favor, to add a further amendment to 
Section 8(a) making it clear that the discharge of an employee who had re- 
fused to pass a legitimate picket line (pursuant to the proviso to Section 
8(b)(4) of the present act) would be an unfair labor practice. Although there 
is no pending bill on this subject, a majority of the Committee favored such 
an amendment to take care of the situation presented in the Rockaway News 
case (73 S. C. 519, aff’'g 197 F ed. 111), where it was held that although an 
employee could lawfully refuse to cross such a picket line, his employer was 
free to discharge him for having done so, unless an existing collective bar- 
gaining contract contains a provision to the contrary. 


5. Elimination of Mandate to Labor Board to Seek Injunctions 
in Certain Secondary Boycott Cases 
(S. 655 Taft, H 2510 Dingell, H 2511 Rhodes and H 3361 Bailey) 


President Eisenhower, during his 1952 campaign, boasted that the Norris- 
LaGuardia Act, which greatly limited the use of labor injunctions, was passed 
by a Republican Congress and signed into law by Republican President 
Hoover. The Taft-Hartley Act has brought back labor relations by injunc- 
tions and, worse yet, by government injunctions. 

Section 10(1) makes it mandatory for the Board’s General Counsel to seek 
a temporary injunction if he has reason to believe that a union is engaging in 
the unfair labor practices set forth in Section 8(b)(4). The General Counsel 
may conclude that he has reason to proceed upon the briefest and most in- 
sufficient investigation. This is in sharp contrast to the judicial review pro- 
vided by the Act when the Board’s orders are to be enforced. In such situa- 
tions the courts act only after field investigations, hearings, briefs by at- 
torneys for the respective parties, an intermediate report by a trial examiner, 
and a review by the Board—all prior to the issuance of the Board’s order. 
The record is replete with instances in which the General Counsel’s reason- 
able belief that there was a violation of 8(b)(4) was not shared by the Board 
when it reviewed the case after full hearings. Yet temporary injunctions 
under Section 10(1) were obtained in most of these cases and unions were 
enjoined, to their irreparable damage, for engaging in activities which the 
Board later found to be entirely lawful. 

Moreover, there is no excuse for singling out union unfair labor practices 
as requiring applications for injunctions, while such applications are only 
permissive where employer unfair practices are involved. Even Senator Taft 
has recognized these facts and his S. 655 would, therefore, repeal Section 
10(1). 

The majority of the Committee has refused to recognize that employer un- 
fair practices may cause just as great irreparable harm to unions and em- 
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ployees as it claims that union unfair practices may cause to employers. It is 
true that employees who are discriminatorily discharged may be made whole 
by ultimate reinstatement with back pay. But where such discharges frighten 
the other employees into dropping out of the union lest they, too, be dis- 
charged, the union’s organizing drive may be completely and irreparably 
killed and no Board decision at a later date be of any help. 

We, therefore, favor the repeal of Section 10(1), as proposed by S. 655 
(Taft), H. 2550 (Dingell, H. 2511 (Rhodes) and H. 3361 (Bailey). 

We also favor the portions of the last three bills which would repeal Sec- 
tion 10(j), which gives the General Counsel the power, in his discretion, to 
apply for a temporary injunction to enjoin an alleged unfair labor practice. 
Although this provision applies to both employer and union unfair practices, 
in practice it has been used to proceed only against union unfair practices, 
with one or two exceptions. 

Aside from some of the objections to Section (10)(1) listed above, several 
others can be listed with regard to 10(j) injunctions. The mere threat of such 
an injunction may induce a union to refrain from taking legal and proper 
action. In most cases the temporary injunction effectively terminates the dis- 
pute in the employer’s favor, since time is usually of the essence in labor 
disputes, and a reversal of the injunction on appeal or a favorable decision 
from the Board becomes a matter of only academic interest. In addition, such 
injunctions suffer from the vice of giving the employer the support of the 
Government's prestige, enabling him to hide behind the screen of “public 
interests.” 


6. Exceptions to Closed-Shop ban for Building and 
Printing Trades (Taft, S. 656; McDonough, H. 318; 
Murray, S. 369; Dingell, H. 2510; Rhodes H. 2511 


We approve the position of the majority in supporting S. 656 and H. 318. 
We feel, however, that what was said about the building trades industry is 
applicable to all industries. The same common denominator which moti- 
vated the favoring of the building trades exception, namely, casual or sea- 
sonal employment, applies to many other industries. For example, maritime, 
stevedoring, certain crafts such as actors and musicians in radio, motion pic- 
ture and television industries, men’s and women’s clothing industries and 
pocketbook and luggage industries, also have the same casual or seasonal 
employment. Logic and fairness at a minimum dictate the extending of 
Taft’s S. 656 to all such industries. 

In our experience, in all such industries the Taft-Hartley limitations on 
union shop created a disruption of these industries which prior thereto had 
in a practical and efficient manner controlled the contracting and expanding 
labor markets. The operations of Taft-Hartley were investigated by the 
Senate Committee on Labor and Public Welfare of the 8gnd Congress. This 
Committee stated the above as follows: 


“Aside from every other consideration, the union is essentially 
the only vehicle through which the employer can recruit a labor force 
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he needs for a specific contract. It is virtually impossible for the em- 
ployer to get workers of the requisite scale in the labor market at 
large.” 


General Counsel Bott, in his testimony before the Senate Committee on 
Labor and Public Welfare on April 28, 1953, stated: 


“Differences in treatment may perhaps be warranted, however, de- 
pending on the special problems and methods of operations of par- 
ticular industries. Thus, the employment practices and economic 
conditions in industries characterized by casual employment, like the 
building and construction trades or the shipping trades, among 
others, have depended largely on the use of union facilities.” 


The Taft-Hartley union shop provisions meant the further intervention 
of the Government in collective bargaining. It prohibited the employer and 
the union from agreeing on the type of union shop which best suited their 
needs. Prior to Taft-Hartley some fifteen million workers were covered by 
collective bargaining agreements with about 75% working under agreements 
which provided some type of union security. There were many forms of 
union security best determined by the parties involved. The Taft-Hartley 
anti-closed shop provision made it necessary to disrupt and modify the union 
shop arrangements in the major portion of industry. In the printing industry 
and the maritime industry, long and costly litigation and strikes resulted be- 
cause of these sections. 

In addition, the law provided that state laws more hostile to union security 
than Taft-Hartley shall prevail, but that state laws like New York, more 
favorable to union security, shall yield to the Act. This practically meant the 
subordination of the Federal statute to the anti-union State legislation of the 
non-industrial states. The yielding of Federal jurisdiction to anti-union state 
laws is without precedent in the history of Federal legislation. It is also un- 
principled. It had nothing to do with the preservation of states’ rights as is 
evidenced by the preceding provisions of Section 14(a) which prohibits any 
individual defined in the Act as a supervisor from being considered as an 
employee “for the purpose of any law, either national or local, relating to 
collecting bargaining.” 

The type of union shop permitted was not only unfairly restrictive but 
even under such an arrangement unions are permitted to discharge em- 
ployees only for non-payment of initiation fees and dues. These provisions 
are unrealistic and fail to give unions adequate protection. For the union 
man this means that he must continue to work with a man who may be guilty 
of every trade union crime. Even if the worker is expelled from the union as 
a company spy or agent provocateur or crooked labor union official, the 
union cannot ask that he be fired. Unions work for union security clauses 
to provide job security for their members and also to protect themselves from 
constant employer attack, and raids by other unions, often stimulated by em- 
ployers. Thus, they seek to preserve their collective bargaining position to 
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improve the working conditions of their members. Taft-Hartley interferes 
with these basic considerations. 

We submit that despite the unfairness and unworkability of the law, its 
disruption of labor relations has not been more extensive primarily because 
of the extensive bootlegging with respect to this provision and the many 
technical devices created to comply with the letter of the law, if not with its 
spirit, such as seniority provisions. As the said Senate Committee on Labor 
and Public Welfare, 82nd Congress, said: 


“If there has been no major upheaval, it has been primarily due to 
the fact that neither seniority or bootlegging has been resorted to in 
order to keep the waterfronts from shutting down because a return to 
the old methods of waterfront hiring are clearly intolerable.” 


The full impact of this statement can be appreciated in the light of the 
waterfront disclosures of the New York and New Jersey State Crime 
Commissions. 

Mr. Perlman does not agree with the approach taken by this section of the 
minority report. On the whole he believes that a closed shop provision should 
be permitted in all industry. However, Mr. Perlman is deeply concerned 
about situations where a closed shop is combined with a closed union. In 
such situations an arbitrary refusal by a union to admit a worker would 
effectively deprive him of employment. Accordingly, Mr. Perlman would 
favor a restoration of the closed shop if that was combined with legislation 
designed to prevent unions from arbitrarily refusing membership to workers 
ordinarily qualified for employment and from acting arbitrarily in the fur- 
nishing of a labor force to employers. Furthermore, Mr. Perlman would 
retain the present union shop provision which permit employees to be dis- 
charged only for non-payment of union initiation fees or dues. 


7 Continuance of the Use of Non-Communist Affidavits 
(S. 655 Taft and Goldwater-Rhodes Bills) 


The minority submits that a labor relations act properly should not be 
burden by affidavit with determining whether or not Communism is a prob- 
lem peculiar to labor relations. Congress should decide on the problem of 
Communism in relation to that of security in the light of existing legislation 
and constitutional requirements. We join with the responsible labor leaders 
who participated in the recent hearings before the Senate and House Labor 
Committees in their view that Communism should not be interjected into 
labor relations legislation and that the non-Communist affidavit require- 
ments should be eliminated. Mr. Reuther stated the issue this way: “But the 
problem of the Communist is not limited to the unions. This is a problem of 
national security essentially, and not really, of labor-management relations. 
The non-Communist affidavit therefore does not belong in a labor relations 
statute. It should be dealt with on its merits.” 

Mr. Herzog, Chairman of the NLRB, in his testimony before the Senate 
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Committee on Labor and Public Welfare, April 28, 1953, on this issue, 
stated: 


“On the basis of 514 years experience, but particularly upon that 
of the past year, the Board suggests—we did before the House Com- 
mittee on February 24—that the non-Communist affidavit provisions 
of 9(h) should be replaced by something more effective.” 


He further stated, referring to administration by the Board: 


“. .. that most suggestions recently made to render the affidavit pro- 
visions more potent or more palatable are likely to create greater 
difficulties than they will resolve. . . .” 


While Mr. Ashe agrees that the problem of Communists in this Country 
is not limited to labor unions and must be treated as a matter of national 
security generally instead of singling out labor unions for special restrictive 
legislation, he cannot agree that all proposed legislation pending in Con- 
gress on this issue is unsound or undesirable. 

It has been stated time and again that labor unions must themselves clean 
house of Communists, and most unions have been doing just that. Yet the 
present provisions of the Taft-Hartley Act made it difficult for unions to do 
a satisfactory job. This is particularly true of Sections 8(a)(3) and 8(b)(2), 
which make it an unfair labor practice for an employer to discharge or for 
a union to demand the discharge of an employee under a union security 
clause except for non-payment of periodic dues and uniform initiation fees. 
Under these provisions, if a union seeks to rid itself of Communists by ex- 
pelling them from membership, the Communists may still continue to work 
in union shops, alongside of members of the union. They are thus able to 
continue to foment dissension within the union ranks; and in times of dis- 
pute between labor and management—as, for example, during contract ne- 
gotiations—they can deliberately provoke strikes and work stoppages, where 
otherwise peaceful solutions might have been found. 

Aside, therefore, from any other legislation that may be enacted to take 
care of the Communist problem, Mr. Ashe heartily approves of that part of 
S. 655 Taft) which would amend Section 8(a)(3) and 8(b)(2) of the Act so as 
to permit an employer to discharge an employee if the employer has reason- 
able ground to believe that the employee has been expelled from member- 
ship in the union because the union found him to be a Communist. Mr. 
Cohen feels that Mr. Taft’s amendment could readily lead to interference 
with the civil liberties of union members, especially in view of the fact that 
the proposed amendment does not only deal with:membership in the Com- 
munist Party, but also with support or affiliation with the Communist Party 
or any organization that believes in or teaches the overthrow of the United 
States Government by force or any illegal or unconstitutional methods. It is 
fundamental that limitation of belief is proscribed by the First Amendment. 

Because of the above conclusions with respect to the Communist issue, 
Mr. Cohen and Mr. Rosenhaus are opposed to all legislation extending the 
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present provisions of Section 9(h) with respect to affidavits and other amend- 
ments providing for modification of Sections 8(a)(3) and 8(b)(2) of the Act. 

Mr. Perlman does not agree with the approach taken by this section of 
the minority report. He agrees with the majority sentiment that, despite its 
obvious deficiencies, the non-Communist affidavit provisions of the Taft- 
Hartley Law should be retained until more effective provisions are enacted. 
At the same time Mr. Perlman does not approve that part of S. 665 (Taft) 
which would permit an employer to discharge an employee if the employer 
had reasonable ground to believe that the employee had been expelled from 
membership in a union because the union found him to be a Communist. 
In summary, he believes that membership in the Communist Party should 
be a disqualification from union leadership but not from employment. 


8. Definition of Term “Agent” for Purposes 
of the Act (H 4270-Javits) 


This Bill would change the definition of “agent” in Sections 2(13) and 
goi(e) with respect to whether or not an Act was actually authorized or 
subsequently ratified. This would restore to labor relations the definition of 
“agent” set forth in Section 6 of the Norris-LaGuardia Act. Section 6 of the 
Norris-LaGuardia Act was passed because Congress in 1932 decided that a 
strict legal definition of agency as applied by the courts in labor cases was 
unrealistic and resulted in excessive restrictions on the concerted activities 
of workers. Taft-Hartley provides that these elements shall not be control- 
ling. Taft-Hartley was approved on the theory that the unions should be 
responsible for the acts of their agents in the same manner as corporations. 
This is an unfair basis as in distinction to corporations where there are clear 
lines of delegation of authority and agency, unions are loose-knit organiza- 
tions. They should not be held responsible for the isolated act of an individ- 
ual member or a minor official. Not only has the definition of agency been 
narrowed but, the Act also narrowed employer responsibility by changing 
the definition. In this connection it should be recalled too that while the 
Act limited the scope of employer responsibility it took away from unions 
the power to discipline their members and broadened the scope of union re- 
sponsibility for the acts of their members. 

We believe that not only should the Javits amendment be approved but 
that the definitions of employer, employee and agents that existed in the 
Wagner Act should be reinstated. 


9. Restrictions on Freedom of Speech (S 655 Taft) 


We are opposed to the specific amendment, preferring to leave to the 
Board the determination of the issue of fact of whether an employer’s speech 
in the context of his entire relationship with a union and his employees 
amounted to interference with the employees’ rights to organize. 

We urge too that the entire Section 8(c) be removed. This so-called “free 
speech” provision has resulted in many employer anti-union statements be- 
ing held to be privileged despite the coercive effect of such statements in the 
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practicalities of labor relations. We submit that no statutory provision was 
needed in order to guarantee employers the same rights as to speech as are 
guaranteed to all persons under the Bill of Rights. 


See N.L.R.B. v. Ford Motor Co., 114 F 2d gos 
(cert. den. 312 U. S. 649); 


N.L.R.B. v. Virginia Electric & Power Co., 
314 U. S. 469. 


While these cases permit the employer freedom to express his views on 
labor policies or problems, the Board was left free to evaluate the expression 
of views in the light of the relationship of the employer to his employees. 


10. Supervisory Employees (H 465—-Lesinsky) 


The minority favors this Bill because it extends the coverage of the Act 
over “supervisors who have no power to hire or fire.” While this is to the 
good, we urge that the definition of “supervisor” be amended to make it 
conform to the realities of employment by modern, large-scale corporations. 
“Supervisor” should be synonymous with “supervision” as a primary duty 
of the employee in order to come under the definition. We feel that the 
subordinate crew should consist of at least three or more employees and that 
the supervisors should be on a salaried rather than on wage basis. In modern 
production a very large percentage of the employees are not real supervisors 
although directly or indirectly as part of their duties they have the responsi- 
bility to direct the work of other employees. The Board has held employees 
to be supervisors although they had no employees under them but supervised 
the installation of meters. The Board has found supervisory status on the 
basis of authority alone. It has found that the supervision of part-time em- 
ployees on one or two days a week amounted to supervision. Occasional 
supervision, such as a small percentage of the work week or once in every 
fifth week, has been held by the Board to amount to supervision. All of these 
holdings in which basically ordinary employees were involved excluded a 
large percentage of employees from the benefits of the Act. We think too 
that the policy of excluding supervisors and foremen is unrealistic in plants 
like U. S. Steel or General Motors and amounts to a deprivation of the right 
of foremen to freedom of association. 


Respectfully submitted, 


Davin I. AsHE 
SAMUEL Harris COHEN 
Jack M. PERLMAN 
JEROME G. ROSENHAUS 
June 30, 1953 Minority 
Davin I. AsHE 
SAMUEL Harris COHEN 
June 30, 1953 
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SwwneEyY B. HILL, Librarian 


THOSE UNLOVED BOOKS 


“Look ye and weep, who seek the light, 
For gone is fuel that maketh bright 

The night, the gloom, that kills the blight 
Of ignorance. From out our sight 

These misguided we spurn, who dare 
Deface immortal fires, who spare 

Not tools of craft, who seek to tear 

Our souls. O ye who dare, beware!” 


MORRIS D. FORKOSCH* 


The library staff has assembled for exhibition in the Reading 
Room a collection of mutilated, broken and battered books, vic- 
tims of unloving readers. Loose leaf services, treatises and form 
books have been the especial target of these depredations. Many 
are out of print and cannot be replaced. For the others, consider- 
able sums have been diverted from a tight budget to repurchase 
these volumes. Disregarding the ethical considerations, with easy 
and convenient facilities provided for photostating and repro- 
duction, there cannot be any rationale for such disregard of the 
rights of other readers. Members are requested to be alert for 
such misuse of the books and to call it to the immediate attention 
of the Librarian. 


LEGAL ASPECTS OF THE USE OF 
ATOMIC ENERGY BY PRIVATE INDUSTRY 


Supplement to the checklist issued in THE RECORD for January, 
1953- 


Annals of The American Academy of Political and Social Science. The 
impact of atomic energy. November 1953. 206 p. 


* A member of the Association, written after viewing the exhibition of muti- 
lated books. 
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